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PREFACE. 




jjHE following pages are intended for 
I those students at the Universities and 
the Inns of Court, who have to pass 
an examination in Roman Law. In 
I the preparation of this little volume, 
free use has been made of such as Sandars Justinian, 
Poste's Gaius, Maine's Ancient Law, Austin's Jurispru- 
dence, and other standard works. Occasional reference 
has also been made to the excellent treatises of Messrs. 
Whitcombe Greene and Seymour Harris, and to the 
translation of Ortolan, by Messrs. Nasmith and Prichard. 

The examination questions in the first appendix arc 
inserted through the kindness and by special permission 
of the authorities of the various Universities and of 
the Inns of Court. 



vi Preface, 

The occasional repetitions of important quotations 
have been made advisedly and it is hoped that at 
any rate those who have to teach will not urge this 
as a serious defect in the book. 

Trinity College, Cambridge. 
January y 1878. 
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ROMAN LAW. 




INTRODUCTION. 

Definitions. 

Book I. Tit. i. 
USTICE is the constant and perpetual 
wish to render every one his due." 
"Jurisprudence is the knowledge of 
things divine and human, the science 
of justice and injustice." 

These definitions are taken from 
Ulpian. 

Objections. 

They would embrace not only law but positive morality 
and the test to which both are to be referred. (Austin, 
Lect. V. p. 216. Analysis of Austin, p. 25.) 

Law. Jus. 

Definition of Jus, 

" The body of rules received as the Roman law on any given 
subject" 



2 Roman Law. 

Austin's definition of Law, 

" Law (Positive) is set by a sovereign one or number, to 
a person or persons in a state of subjection to its 
author. Some positive laws are set immediately, others 
mediately by subordinate political superiors." 

Maxims of Latu, 
To live honestly, to hurt nobody, to give every one his 
due. 

Divisions of Law. 

Table illustrating the various divisions of law : — 



Publicum. 



Jus i 



Privatum -« 



Jus Gentium. 



Jus Naturale. 



Jus Civile i 



Scriptum 



Non Scriptum 
L (Mos.) 



1. L^es. 

2. Plebiscita. 

3. Constitutions 
of emperors . 

4. Praetorian 
Edict. 

5. Responsa 
Pnidentium. 



I. By the emperors in semi 
private capacity 



'{'i 



Epistolae. 
Mandata. 
Rescripta. 



. . . . Constitutions of ^ 
the emperors 



2. As sovereign judges — Decreta. 



^ 3. As sovereign legislators — Edicta. 



The law of a particular state consists of : 

1. Jus publicum, or public law. 

2. Jus privatum, or private law : regarding the rights 
and duties of individuals. 

[The Institutes discuss Roman private law.] 
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Tit. ii. — Distinction between the Jus Gentium and 
THE Jus Civile. 

[Justinian gives three sources for the precepts of private 
law : — I. Jus naturale^ 2. Jus gentium^ 3, Jus civile. 
The jus naturale he defines as the law taught by na- 
ture to all animals, borrowing the idea from Ulpian ; 
but the threefold division is afterwards discarded, 
and that of Gaius into Jus naturale and jus civile is 
adopted.] 

The jus civile is the law which is peculiar to a given 
community, and is opposed to the law obtaining 
equally among all nations called ^^ jus gentium, 

[The distinction is speculative rather than practical, 
very few legal inferences being drawn from it in the 
Institutes. — v. Austin, Lect. xxxi.] 

Maine, A. L., p. 49. 
^' Jus gentium was, in fact, the sum of all the common 
ingredients in the customs of the old Italian tribes, for 
they were all the nations whom the Romans had the 

means of observing The circumstances of the 

origin of th^ jus gentium are probably a sufficient safe- 
guard against the mistake of supposing that the 
Romans had any particular regard for it." 

Justinian seems to confuse this jus gentium^ or law ob- 
taining generally among nations, with the "ykf na- 
turale^* a term almost equivalent to the ^uaitcov Hkmov of 
the Greek philosophers (see p. 8). 

Distinction between Written and Unwritten Law. 

The words are here taken in their literal sense. Written 
law is that which is committed to writing at its origin ; 
unwritten law, that which is not so committed. 

In the juridical sense written law is that which is made 
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immediately and directly by the supreme legislature ; 
and unwritten law, that which is not so made. (Austin, 
Lect. xxviii. Analysis of Austin, pp. 95, 96.) 



Forms of written law. 

1. Leges ^ enacted by the people, and proposed by a 
senatorial magistrate. 

2. Pkbiscita^ enacted by the plebs and proposed by a 
plebeian magistrate. After the passing of the lex 
Hortensia (467 A.\J ,C)y plebiscita had the force of leges, 

3. Senatus consulta were ordinances of the Senate. In the 
times of the Caesars they became the prevailing form 
of legislation. 

4. Imperial constitutions ^ which, under Hadrian, super- 
seded in reality all other sources of law. They con- 
sisted of : 

(a) Epistolce^ rescripta^ mandata^ or letters addressed 
to officers and others, giving the Emperor's ad- 
vice on doubtful points. 

{^ Decreta^ or judicial sentences. 

(y) Edicttty or laws generally binding. 

5. The Praetorian Edict, ox jus honorarium. 

6. The responsa prudentium^ or decisions and opinions of 
persons authorized to interpret the law. 

Unwritten law, according to Justinian, is that which 
is established by usage. 



Division of the Institutes. 

Justinian divides the Institutes into 

1. The Law of Persons. 

2. The Law of Things. 

3. The Law of Actions. 
Obligations being included under the head of Things. 
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Table illustrating the arrangement of the Institutes : — 



Jus- 



Publicum. 



Privatum. 
The subject 
matter of the 
Institutes. 



( Jus Persona- 
rum (jus 
quod ad per- 
sonas perti- 
net). 
Book i. 

Jus Rerum 
(jus quod ad 
res pertinet). 
Books ii. iii. 
iv. 1-5. 



Jus actio- 
num (jus 
c^uod ad ac- 
tiones perti- 
net). 
Book iv. 
Tit. vi. to 
end. 



( A. Jus in 
rem, or do- 
minium in 
its larger 
sense. (For 
titles to do- 
minium, see 

P- 35.) 



i 



Dominium 
in strict 
sense, or do- 
minium rei 
singulae. 

Jus in re 
alieni 



' Servitus (see 
table, p. 43). 



Emphyteu- 
sis. 



Superficies. 



Dominium 
rerum per 
universita- 
tem acquisi' 
tarum. 



[Pign 



US. 



^ B. Jus in 
personam, or 
obligatio in 
its proper 
meaning. 



Excontractu 
(contracts). 

Quasi ex 
contractu 
(quasi con- 
tracts). 

Ex delicto 
(Delicts). 

Quasi ex 
delicto 
(quasi de- 
licts). 



[Austin's criticism on this arrangement. 

It involves a logical blunder. The Law of Actions, 
instead of being co-ordinated with the Law of Things 
and the Law of Persons, should be distributed among 
those divisions ; the two-fold divisions into Law of 
Things and Law of Persons is commodious though 
not essential, the Law of Things being the corpus 
juris minus the Law of Status or Conditions (/. e, the 
Law of Persons), which is detached for purposes of 
convenience from the body of the law.] 
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[Poste's Gaius, § 8, p. 39. 

In reference to this division of the Institutes the follow- 
ing passage occurs : 

"By/«j ad actiones pertinetis . . . there is no doubt that 
the inventor of the division intended to designate the 
law of procedure as opposed to the law of rights, the 
adjective code, to use Bentham's phraseol9gy, as 
opposed to the substantive code. There is as little 
doubt that . . . this design is not executed with pre- 
cision, and that instead of the law of procedure the 
last portion of his treatise rather contains the law of 
sanctioning rights as opposed to the law of primary 
rights." 

Bentham's division of the Corpus Juris, referred to 
above, may be thus illustrated. The table is taken 
from the Analysis of Austin's Jurisprudence, p. 175. 

Law. yus. 
« 



Interna], or Jus Civile, External, or International Law. 

1 



r 



Jus Publicum, or Constitutional Law. Jus Privatum 

(the subject of the Institutes). 

i J « , 

Jus Rerum, or Code General, Jus Personarum, Codes 

or Law of Things. Particuliers, or Law of 

I Persons. 

. ' V 

Droit Substantif Droit Adjectif 

(Substantive Law). (the Law of Procedure). 

, . , 

Law regarding Primary Law regarding sanctioning Rights, 

Rights. or Penal Law. 




Tit. iii. 

THE LAW OF PERSONS. 
Inst. Book I. 
Jus personam m . 

Classification of Persons {Homines). 
Ingenui, freebom. 

p [ Censu 

>• [Teatamento 
By letter 



LJbertini j , 



by^^a. ^ Before the Church 
"wTkh" ^ Inter Amicos 
Bl rained 



[. ByleXi^lU 
fraud of ere- 



by 



Servi. 

Persons. 

Persons are of two classes, (a) Physical, and {&) Legal 

persons, 
(a) By " person," simply a physical person is meant here, 

"human being" In the widest sense of the term. 
The modern civilians have narrowed down the import 
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of the term to " a human being invested with a condi- 
tion or status'' (using the word status as including 
those conditions which comprise rights), so their defi- 
nition may be thus stated : — 

^* A person is a human being invested with or capable of 
rights^ 

But this was not the opinion of the Roman classical 
jurists. In all their divisions of persons slaves are 
ranked as persons, and status is ascribed to them. 

Origin of the mistake, 

A person was defined by the modem civilians as ** a 
person bearing a status]' and status was taken as equi- 
valent to caputy a word denoting conditions which do 
comprise rights ; whereas status was applied to various 
conditions of persons considered merely with regard 
to their incapacities. 

The term " person " is sometimes used as synonymous 
with "status" or "condition." In this sense every 
human being who has rights and duties bears a num- 
ber of persons. " Unus homo sustinet plures personas'' 
The word is in this sense equivalent to "character." 
Analysis of Austin, pp. 57, 58. 

Men are eit Iter free or slaves, 

[Slavery was said to be an institution of the law of nations, 

but contrary to the law of nature.] (See page 3.) 
Slaves become so, i. by birth, when their mother is a 

slave ; 2. by being captured in war ; or 3. by permitting 

themselves to be sold in order to share the proceeds of 

the sale. 

Tit. iv. — Free men are either Ingehuiy free by birth, or 
Libertiniy freedmer^ 
Ingenuiy or freebom, are those whose parents are free ; if 
the mother alone be free, the children are free. 
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Libertini, or freedmen, are those who by manumission, 
i,e., freeing from the hand, manus, or power of another, 
become free. 

The three modes of manumission recognized by the old 
law were : 

1. Censti, i.e. enrolment of the slave's name as a freedman 
on the census list. This mode was obsolete in the time 
of the empire. 

2. Vindictdy by the rod, a ceremony which was thus per- 
formed : the slave was touched on the head by a man 
called * assertor libertatisl and the master turned him 
round in token of giving up his rights. 

3. TestamentOy by will. The bequest of freedom might be 
made directly to the slave, or indirectly through the 
heir being charged with obtaining his freedom. 

These forms of manumission were styled Legitima. 

There were also other methods, such as that estab- 
lished by Constantine (viz., in the presence of the 
Church) by letter, or by declaration in the presence of 
friends. 

Tit V. — Classes of freedmen. 

Before the time of Justinian, there were three classes of 
freedmen : 

1. Gives Romaniy or those who had obtained full rights of 
citizenship. 

2. Latini Junianiy or those who, under the lex Junia Nor- 
bana, acquired only the status of Latins through 
defects in mode of manumission. 

3. Dedititii under the lex ^lia Sentia, or those who had 
been reduced to slavery for a crime ; these on manu- 
mission obtained personal liberty but no other privilege. 

The Latini could not vote nor could they fill public offices, 
nor become heirs, legatees, or guardians ; at their death 
their property reverted to their former owners. 



lO 
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The dedititii could never become citizens ; their masters 
took all their property at their death ; they might not 
live within one hundred miles of Rome. 

All distinctions between freedmen and citizens were 
abolished by Justinian. 

Tit. vi. — Restrictions on enfranchisement, 

(a) The lex ^lia Sentia rendered void a manumission 
made in fraud of creditors by an insolvent, but a slave 
might be appointed " haeres solus et necessarius," and 
would thus obtain his liberty. 

(0) The same law prohibited manumission by a master 
less than twenty years of age, unless the enfranchise- 
ment was vindictd, and for reasons approved by a 
council appointed to consider these cases. 

Justinian enabled a master if he had attained the age 
of seventeen years to enfranchise his slaves by testament. 

Tit. vii. — [The lex Ftma Caninia, A.D. 8, had enabled a master 
to manumit a certain proportion only of his slaves by 
testament. Justinian repealed this law.] 



Tit. viii. — Divisions of Persons. 

Classification of persons according to their dependence on others. 



Persons 



' I. On parents (/o/ritf -^ 
potestas) "S 



' Dependent 
(alteni juris) 



Independent 
(sui juris). 



2. On masters {domi" 
nica potestas) 



( I. Death of parent. 

2. By capitis deminutio 
media of parent or 
son. 

3. By the son attaining 
office in state. 

4. By emancipation of 
son. 



/ Dissolved by manumis- 
\ sion. 
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Persons are either independent {sui juris) or dependent {alieni 
juris). 

Persons are dependent on parents (/« potestate paretitum) 
or on masters {in potestate dominorum). 

Independent persons, or those who were sui juris ^ were 
capable of being heads of families {patres familias). 
The members of the familia were all subject to the 
paterfamilias^ and were alieni juris, 

[In the time of Gaius, persons might be in the power 
of another by being " in manu " (as a wife who had gone 
through the ceremony of confarreatio), " in mancipiol' 
as persons sold by the head of their family under the 
form of mancipatio, or thirdly " in potestate^' which form 
alone remained in the time of Justinian.] 

Power of Masters over Slaves. Dominica Potest as. 

By the law of nations {jus gentium) the master had power 
of life and death over the slave, but by a constitution 
of Antoninus Pius, a master killing his slave was liable 
to the same punishment as if he had killed the slave of 
another. The master was also compelled to sell the 
slave if he had been guilty of cruelty towards him. 

[The/^a///«;«, in fact the property of the slave, was 
in law the property of the master, though the former 
often purchased his liberty with it] 

Tit. ix.— The " Patria Potestas." 

All children begotten in lawful marriage are under the 
paternal power {patria potestas) of the paterfamilias. 
The patria potestas resembled the dominica potestaSyhut 
its limitations were due probably to natural feeling 
rather than law. 

The punishment for killing a son was the same as that of 
a parricide, according to Constantine, who also allowed 



1 2 Roman Law. 

the son to have ownership of his property acquired in 
war [castrense peculium). 

The power of a father over a son was terminated by 
emancipation alone. 

The husband only acquired rights over the property of 
his wife when she passed " in manumy 

A man's children, son's children, grandson's children, and 
so on, were in his power, but a daughter's child was in 
the power of its own father. 

[At the earliest periods of Roman law the powers of 
the father over the person of the son were almost un- 
limited, which powers in the later ages were practically 
reduced within very narrow limits. But it is sufficiently 
clear that the father's rights over the property of the 
son were always exercised to their full limit even in the 
later periods of Roman jurisprudence. See Maine, 
A. L. pp. 138, 141.] 

Tit. X. — Marriage. 

Marriage, or the binding together of a man and woman in 
an indivisible union, could take place between any man 
and woman of marriageable age ; it being also neces- 
sary that they should have the consent of the heads of 
their respective families if they were not sui juris. 
The old forms of marriage were the 

ConfarreatiOy a religious ceremony in which those 
only could take part who had th^jus sacrum. 

CoemptiOy or fictitious sale of the wife to the husband, 
and 

Usiis^ cohabitation with the intention of forming a 
marriage. 
By these forms the wife came " in manum virir The 
usus in the last case was usually broken to prevent the 
husband obtaining this power. All these ceremonies 
merely settled the position of the wife, the real tie 
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being the civil contract formed by the mutual consent 
of both parties. 

The parties must have possessed the connubium, have 
been without the prescribed limits of relationship, and 
have obtained the consent of those under whose power 
they were ; otherwise a marriage was void. Marriage 
between ascendants and descendants was prohibited, 
also between persons of or within the third degree of 
relationship. If a person had through agnatic occupied 
the position of collateral to another, these persons could 
marry on the dissolution of the agnatio. 

First cousins were allowed to marry by Arcadius and 
Honorius. 

Marriage between a brother and sister-in-law was per- 
mitted till the time of Constantine. 

\Sponsalia constituted no binding tie, and were an 
engagement which could be renounced by either party. 
Conttibemium^ or the union of slaves, was not recog- 
nized in law as a marriage.] 

There were restrictions also on the marriage of certain 
classes. 

The Patres and plebs^ freeborn and freedmen, guardians 
and wards (under 26 years of age), Jews and Christians, 
were forbidden to intermarry. 

Legitimatio. 

Constantine first permitted the legitimation of children 
born in concubinatu^ if there were no legal obstacles to 
the marriage of the parents. 

This was effected in one of the following ways : — 

1. By oblation to the curia, 

2. By marriage of the parents. 

3. By a rescript of the emperor. 

In a legal marriage when the wife did not pass " in fna- 
num virif' the dos or wife's marriage portion belonged 
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to the husband during the subsistence of the marriage 
tie ; the donatio propter nuptias or husband's settlement 
belonged during marriage to the wife, but was under 
the management of the husband. 

[The subordination of women to the father or head 
of the family was a characteristic phenomenon in 
ancient law ; the subordination to the husband is the 
noticeable feature in modern jurisprudence. When the 
wife came under the power of her husband (in manum), 
it was in the fictitious position of a father that the 
husband acquired his rights. 

The gradual disuse of the strict forms above men- 
tioned, and the employment of the device above men- 
tioned to prevent the " conventio in manuml' rendered 
the prevalent form of marriage merely a deposit of a 
wife with the husband by her family. The loss of the 
power of the wife's relations over her, and the conse- 
quent assumption of these powers by the husband, are 
almost contemporaneous with the growth of Christi- 
anity. (See Maine, Anc. Law, pp. 154-158.)] 



Tit. xi. — ^Adoption. 



Of persons not sui juris, AdopHo, 



Adoptio ' 



^ d I. Minus Plena, 

•a 



^ j§ 2. PUna, 



Of a person sui juris, Arrogatio, 



There were two forms of adoption : — 

1. Arrogatio^ or the adoption of a person sui juris. This 
was effected by an imperial rescript. 

2. Adoptioy in the limited sense, was the adoption of a 
person not sui juris, effected by a fictitious sale. In 
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the former case only the consent of the parties had to 
be asked, hence the word " arrogatior 

The effect of adoption before the time of Justinian was 
to put the adoptive son precisely in the same position 
as if he had been born the son of his adoptive father ; 
Justinian, to prevent the son losing the succession to 
his natural father on being adopted, enacted that the 
adoptive son should remain in the same position as 
before to his own father, but should gain the succession 
to his adoptive father if intestate ; the latter not being 
bound to provide for the son. This was styled adoptio 
minus plena. If the adoptive father was an ascendant, 
e,g. a maternal grandfather, the adoption was styled 
plena^ and the son entered the family of the adoptive 
father. 

Arrogation of children below the age of puberty was first 
permftted by Antoninus Pius, who provided that if the 
arrogated son died before puberty his property was to be 
restored to his natural heirs, and if he was emancipated 
or disinherited without good reason before puberty, 
he received his own property and one-fourth of the 
arrogator's, called the Quarta Antonina. 

The adoptor must have been eighteen years older than 
the adopted son, as adoption is said to follow nature, 
but a person might be adopted as a grandson or great- 
grandson, although the adoptor had no son. 

A grandson if adopted generally became sui juris on the 
grandfather's death ; and if adopted specially, ue, as 
the son of a particular son, he became under the son's 
power on the death of the grandfather. 

Before Justinian's time the adoptive son might be given 
in adoption to another family, but by Justinian's 
legislation the adoptor, unless he were an ascendant, 
acquired no potestas. 

Women were allowed by a constitution of Diocletian 
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and Maximian to adopt as a consolation for the loss 
of their own children, but could not acquire any 
potestas. 

By arrogatio those who were in the power of the adopted 
person came under the power of the arrogator. In 
adoption of a person not sui juris this could not of 
course take place. 

Slaves adopted -by their masters became free, though 
they do not appear to have become sons of the 
adoptor. 

" Adverting to Rome, we perceive that the primary ' 
group, the family, was being constantly adulterated by 

tjie practice of adoption The composition of the 

state uniformly assumed to be natural was nevertheless 
known to be in great measure artificial .... The ex- 
pedient which in those times commanded favour was 
that the incoming population should feign 't/temselves 
to be descended from the same stock as the people on 
whom they were engrafted." — MAINE, Arte, LaWy pp. 
130, 131. 

Tit. xii. — Methods of Liberation from Power. 

The dominiea potestas was dissolved by manumission. 
The patria potestas was dissolved : 

1. By t/ie death of t lie parent. 

If, however, there is an intermediate ancestor alive, 
and under the power of the ancestor, the descendants 
come under his power ; thus, if a man dies leaving a 
son and grandsons, the grandsons would come under 
the power of the son, if unemancipated. If the son 
were dead the grandsons would become sui juris. 

2. By the parent or son undergoing the media capitis de- 
minutio, or loss of citizenship, the patria potestas was 
destroyed. Relegation, however, did not cause this 
loss of citizenship. 
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3. By the son attaining the honours of the patriciate^ and 
thus becoming sui juris, though he still retained all 
rights of succession and agnation in his family. 

This privilege was conferred by Justinian. 

yns postliminii. 

The patria potestas was suspended during the time which 
a parent or son passed as a prisoner of war. By the 
jus postliminii the rights and duties of the patria potes- 
tas were resumed on the return from captivity. In case 
the captive died, his death was in law considered to 
take place at the moment of the commencement of 
his captivity.] 

4. By Emancipation, 

(a) Under the old law. 

In the Twelve Tables it is laid down that if a man sell 
his son three times the latter is free. This was taken 
advantage of for the purpose of giving freedom to those 
under power. The father sold the son three times to 
a fictitious purchaser, who after each sale, except the 
last, manumitted the son ; after the last sale he resold 
the son to the father, who then manumitted him and 
became his patron, with the right of succession in case 
his son died intestate and childless. 

One sale was sufficient in the case of a daughter or 
grandchild, as the Twelve Tables only spoke of the 
three sales with regard to a son. 

(jS) Under Justinian. 

Justinian permitted the object of emancipation to be 
effected by a simple process before a magistrate. 
A parent njight emancipate his grandchildren while re- 
taining his power over their father, and he might also 

C 
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emancipate the son and retain the grandchildren under 
power. 
If a son is given in adoption to an ascendant the pater- 
nal power of the father is extinguished. 

[When a child followed the condition of his father, as 
when born in justo matrimonioy his rights were deter- 
mined by reference to the time of conception, if he 
followed the status of his mother, by reference to the 
time of birth. By the later law his rights were deter- 
mined by reference to the time of conception or to any 
intermediate time, as was most favourable to him.] 

Tit. xiii.— Guardianship. 

Guardianship {tutela) is an authority and power over a 
free person, ue, one sui juris ^ in order to protect one 
whose tender years prevent him defending himself. 

Mainis criticism on this definition, 

Maine (Ancient Law, p. i6i) argues thus: — The guar- 
dianship of male orphans was not designed for this 
purpose, but to keep alive the semblance of subordina- 
tion to the family until the child was supposed to be 
capable of becoming a parent himself. It was a pro- 
longation of the patria potestas up to the time of bare 
physical manhood. The system of tutelage was there- 
fore unequal to the purposes of general convenience, 
and for this reason the institution of curators sprang 
up to secure the due supervision of the ward till the 
age of majority (25). 

Tutors were given to protect both the person and pro- 
perty of wards. 

[Up to the age of 7 yeays the authority of the tutor 
was exclusive of that of the ward, between 7 and 14 
the tutor's authority was concurrent.] 
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Classification of Guardians, 
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(A.) TUTELA Testamentaria. 

Tutors were appointed by the head of the family, by 
testament, for descendants in his power, who would 
become sui juris on his death. 

For the purposes of the tutela posthumous children are 
considered as being bom in the father's lifetime. 

If the father appointed a tutor for his emancipated son, 
the appointment was usually carried out by the magis- 
trate without inquiry into the circumstances of the 
case, if there was only this technical objection. 

Tit. xiv. — Who may be appointed by will as guardians. 

The office of the tutor was to complete the persona or 

legal status of the ward ; it was regarded as a quasi 

public function, and so might be held by difiliusfa- 

milias. 
A slave might be appointed tutor and become free by 

such appointment. 
Another person's slave could be appointed tutor with the 

proviso, " when he shall be free," and he began to act 

when he obtained his freedom. 
A madman begins to act on becoming sane, and a minor 

on attaining majority, the magistrate appointing an 

interim tutor. 

[In the time of Justinian a tutor might be appointed 

to act from or until a certain time, or conditionally, or 

before the institution of an heir.] 
The tutor's office being to complete the persona of the 

ward, he could not be appointed for a particular thing 

or business. 
An appointment to "/r^m" (or "children ") will include 

grandchildren ; while an appointment to ^^filii " (sons 

or daughters) will include a posthumous child, but not 

grandchildren. 
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Tit. XV. — (B.) TUTELA Legitima. 

In default of the appointment of a guardian by testament 
the agnati fulfil this duty, according to the law of the 
Twelve Tables. 

Agnati are those who are related to one another through 
males ; persons related through females are cognati by 
natural relationship. Justinian by his 11 8th Novel 
abolished the legal distinction between cognati and 
agnati, and the nearest in blood became the tutor legi^ 
timus. It is stated expressly that if a person died in- 
testate only as regarded the appointment of a tutor, 
the law remedied the defect, and that the testament 
was good as far as it went : this is so stated because a 
man could not die partly testate, partly intestate. 

Agnation being a tie created by law could be dissolved 
by law, as in the case of maxima capitis deminutio, 

[Tit. xvi. — Capitis deminutio. 
A citizen with the fullest rights of citizenship pos- 
sessed the status familicBy status civitatis, and status 
libertatis, 

1. The loss of all these constituted maxima capitis 
deminutio. 

For example. A man who becomes " servus posna " 
for a crime undergoes this maxima deminutio. 

2. The loss of the status civitatis, involving that of the 
** status familiie" was termed minor capitis deminutio. 

This may be illustrated by the case of a man *' depor- 
tatus in insulam*' 

3. The change of status consequent on the alteration 
of the family position of a citizen (as when a person 
" sui juris " becomes Independent) causes the nti^i^^^ 
capitis deminutio, 

A slave having no civil existence can undergo no " capitis 
deminutio^ 
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Rights of cognation are destroyed by the greater and the 
lesser, but not by the least capitis deminutio!\ 

The nearest agnate alone has the right to be tutor : but 
if there are more than one of the nearest degree, all had 
an equal right and were called together. 

Tit. xvii. — Right of the patron to the tutelage of the freedman. 
^s the patron and his children had by the laws of the 
Twelve Tables the right of succession to a deceased in- 
testate freedman, and as a similar right in the case of the 
agnates was coupled with a right to the tutelage, so 
the patron by analogy had also the right of tutelage. 

Tit. xviii. — Right of the parent to the tutelage of the emanci- 
pated son. 
The fictitious sales in mancipation merely destroyed the 
father's power ; when the son was freed by the father 
after resale by the fictitious purchaser, the father 
became the patronus and consequently the tutor legi- 
timus of the son. 

Tit. xix. — Fiduciaria Tutela. 

If a parent emancipate a descendant who is below the 
age of puberty he becomes his tutor legitimus ; if this 
parent dies, his sons, if above the age of puberty, 
become the tutores fiduciarii of the emancipated des- 
cendant; so called because they were bound to the 
father by a trust to undertake the tutelage. If there 
were no sons of the proper age the nearest agnate be- 
came tutor fiduciarius. 

Tit. XX.— (C.) Tutela Dativa. 

/ I. By testament. 



Tutors appointed 



2. In default of which the following exercised their rights : 

1. Agnates. 

2. Patrons. 

3. Parents. 

4. Children of emancipating parent, tutela fiduciaria. 

3. By the Lex Atilia and Lex Julia Titia (Tutela dativa). 
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The lex Atilia and tJie lex Julia et Titia, 

In default of the appointment of tutors by the foregoing 
methods the lex Atilia (196 B.C.) provided that one 
should be appointed in Rome by the prcetor urbanus^ 
and a majority of the tribunes of the plebs ; the lex 
Julia et Titia provided that in the provinces the tutor 
should be chosen by th^ prcesides. 

[A tutor so appointed was termed dativus,] 

In case a tutor had been appointed from a fixed future 
time, or was at the time a prisoner of war, or in case a 
delay had occurred in the acceptance of the inheritance 
by the heir, a tutor might be appointed for the inter- 
val by the magistrate. 

Any expression of intention on the part of the testator 
with regard to appointing a tutor was sufficient to ex- 
clude the tutores legitimi, and any deficiency was reme- 
died by the magistrate. 

In the time of Justinian the ^^ prcefectus urbi " appointed 
the tutor when the pupils were of high rank or fortune, 
and the praetor acted in less important cases. 

Justinian also permitted the " defensores civitatis " to 
appoint tutors in the provinces : a money security was 
taken from the tutor, thus doing away with the necessity 
for the inquisitio. 

In the 6th section of Title xx. there occurs a quotation 
from Gaius to the effect that, agreeably to the law of 
nature, persons under the age of puberty were under 
tutelage, that persons of tender years may be under the 
guardianship of another. Gaius, after this passage, 
declares that the tutelage of women was founded on no 
reasonable basis. 

The lex Claudia, A. D. 45, had suppressed the tutelage of 
the agnati over women of free birth, and even the 
modified tutelage of women had fallen into disuse in 
the time of Justinian. 
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[D. MULIEBRIS TUTELA. 

The tutorship of women, treated in Gaius i. 189-193, 
is not here considered, having fallen into disuse in 
Justinian's time. For the causes of this, see Posters 
Gaius, 189-193, Greene's Roman Law, p. y6^ Maine, 
A. L. p. 153.] 



Tit. xxi. — The Authority of Tutors. 

The general rule is, that the pupil acting without the 
authorization of his tutor, can make his position better 
but not worse : thus, a promise made to a pupil is 
binding, but one made by him is not. But in acts of a 
highly solemn nature the authority of the tutor is 
necessary to complete the legal status of the pupil as a 
contracting party. 

When the pupil was less than eight years old, the inter- 
position of the authority of the tutor could very rarely 
give validity to the acts and words of the pupil, who 
was infanti proximus ; Le, capable of speech, but barely 
capable of intelligent speech ; between the ages of 8 and 
14 the child was presumed to understand the meaning 
of words, but not to have power of forming a judg- 
ment, and this judgment being supplied by the tutor 
made the pupil's acts valid. 

A solemn act, such as accepting an inheritance, bonarum 
possessiOy or inheritance given on trust, could not be 
performed without the authorization of the tutor ; such 
act being considered of too great solemnity. 

The tutor's authorization must be given at once ; if sub- 
sequent to the act it is of no effect. In case of a suit 
between a pupil and tutor, the former has a curator 
given him, who, being appointed for the purposes of 
the suit, is not a tutor, but is properly termed a curator. 
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Tit. xxii. — Modes in which Tutelage is 

Extinguished. 

1. By the pupil attaining the age of puberty, which was 
fixed at 14 for boys and 12 for girls. 

2. By the pupil being arrogated, suffering deportation, or 
being made a prisoner or slave, or suffering any 
capitis deminutio, 

3. By the fulfilment of the condition subject to which 
the appointment is made. 

4. By the death of the pupil or tutor. 
The tutelage is also extinguished : 

1. By the tutor undergoing maxima or media capitis 
deminutiOy or, in case of a tutor legitimtis^ minima capitis 
deminutio. 

2, By removal for misconduct, or on the tutor's own ap- 
plication upon valid grounds. 

Tit. xxiii. — CURATORSHIP. 

Males over 14 and females over 12 received curators to 
protect their interests until they attained the age of 25 
years. The Twelve Tables had provided for the appoint- 
ment of curators to look after madmen and prodigals ; 
the first legislation, probably, in the interests of minors 
was the lex Lcetoria (mentioned by Plautus), which 
ordered a ^^ restitutio in integrum*^ in the case of a 
fraud practised on a person less than 25 years old. 
Marcus Antoninus ordered that curators should be 
appointed on the application of the minor. 

Appointment of curators. 

They could not be appointed by testament, but if so 
nominated, the praetor or prceses^ as the case might be, 
would usually carry out the testator's wishes. 

Appointment of curators against the will of the minor could 
only be made : 
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1. For the purpose of a law- suit. 

2. To protect the tutor or a debtor from suspicion in 
paying debts due to the minor ; for in case of suspicion 
of fraud the praetor would, if the minor had no curator 
to aid him, order a restitutio in integrum. 

[Madmen, deaf or dumb people, or those subject to 
any perpetual disease so as to be unable to manage 
their affairs, have curators, even after the age of twenty- 
five years.] 

The agnate^ right to curatorship. 

The nearest agnate was the curator if the minor's father 
had died intestate ; in default, the magistrate ap- 
pointed, as he did also if the minor was heir under the 
father's testament, it being presumed that the testator 
wished to exclude the agnati by making his son heir. 

If the tutor is unfit permanently or temporarily to dis- 
charge his duties he may have a curator appointed to 
act with him. 

If the tutor is prevented from administering the affairs of 
the pupil, and if the latter is either absent or an infant, 
then an ^^ actor ^' or agent may be appointed by the 
magistrate at the tutor's risk to act for him. If the 
pupil were present and past infancy he could, with the 
aid of the tutor, appoint the agent himself. 

[The guardians of madmen were termed ^'curatorsl' 
on account of the uncertain duration of the charge. 
These were capable of going through legal forms, but, 
unless the curator gave his assent, the praetor would 
give relief against any prejudicial consequences.] 

Tit xxiv. — Securities for the performance of duties by cu- 
rators and tutors, 
I. The praetor sees that the guardians give security for 
the due performance of their duties. 
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Exceptions to this rule : — 

(a) A tutor appointed by testament, being chosen 

presumably for his fitness. 
(^) A tutor or curator appointed after inquisition, 

which is also a sufficient test of fitness. 
The security given was generally that of the gua- 
rantee of a third person. 
If two or more tutors or curators are appointed by testa- 
ment or after inquisition, any of them who offers 
security will be preferred to the others ; in default of 
security being offered, the person appointed by the 
testator to manage the property will act ; in default 
of this appointment the majority select a manager; 
in default of agreement, the praetor selects one. 

2. A subsidiary action might be taken against the magis- 
trate for taking insufficient security or omitting to 
take any ; this action lies also against the magistrate's 
heirs. 

3. In case the tutors or curators do not give security, 
their goods may be seized as pledges. 

4. Tutors may be compelled by the actio tutelce to 
account to their pupils when they arrive at puberty. 

Tit. XXV. — Grounds of exemption from the office of curator 
or tutor. 

A. By the lex Papia Poppaea any one at Rome who had 
three children living, in Italy four, or in the provinces 
five, was exempt from liability to serve as tutor or 
curator. Grandchildren by a son when they succeed 
to the position of their father count as children. Sons 
killed in battle were counted as if living. 

B. To ensure the due discharge of public offices the fol- 
lowing persons were exempt : — 

(a) Those engaged in the management of the 
treasury. 
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(/3) Persons absent in the service of the state ; those 
appointed before departure are excused during 
absence. If called to a new tutelage on their 
return they might claim a year's vacation. 

(y) All persons holding magisterial rank. 

(?) Military persons, who cannot on any grounds be 
admitted. 

(c) Grammarians, rhetoricians, and physicians who 
were authorized to practise by the state ; philoso- 
phers, priests who were councillors, and all clerici. 

C. The guardian is exempt if he is in an adverse position 
to the ward. 

1. In case of the guardian having a lawsuit with the ward 
if the suit regard the whole property of the ward. 

[Justinian subsequently decided that no debtor or 
creditor of the ward could act as curator or tutor.] 

2. Appointment by the father through enmity. On the 
other hand a man who has promised the father to serve 
as tutor cannot be excused. 

3. Enmity on the part of the guardian against the parent 
of the ward. A man whose status has been called in 
question by the ward's father is also exempt. 

4. A husband could not by Justinian's legislation serve 
if appointed curator to his wife. 

D. Inability to sustain the burden of the office was a 
ground of exemption. 

1. The performance of the duties of three guardianships 
(curatorships or tutorships). 

2. Poverty, if such as to render a man incapable of bear- 
ing the burden of the office. 

3. Illness, if it prevent a man from attending to his own 
affairs. 

4. Inability to read is usually a valid excuse. 

5. Persons over 70 years of age ; minors (under 25) were 
also prohibited from serving. 
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A person who has served as tutor can refuse the office of 
curator. 

A person wishing to excuse himself might offer his ex- 
cuses within fifty days, and if one failed he might 
resort to another. A proportionate extension of time 
was made if the person was at a distance. Tutors are 
appointed for the whole of the patrimony, but other 
tutors might be appointed to act if the property was 
in very different localities. 

Tit. xxvi. — Suspected Tutors and Curators. 

The praetor at Rome, or the prceses in the provinces had 
the power of removing suspected guardians, either 
tutors or curators, even a tutor legitimus. If the tutor 
was a patronus or an ascendant, the libertus or descen- 
dant, as the case might be, might not bring an action 
involving infamy to the accused, but could only invoke 
the protective power of the law. 

Who might accuse. 

The action was a quasi public one ; it might be brought 
by a woman if interested in the ward. 

An imputes could not accuse his tutor, but a minor might 
accuse his curator. 

A tutor might, if suspected, be forbidden to even enter 
upon his office (according to Justinian), or might be 
removed during its continuance : and if fraud was 
proved he became " infamous." 

Before the accusation was proved, the tutor's functions 
were suspended : if he died before the process was 
completed, the action fell to the ground. 

[If the tutor makes no provision for the maintenance of 
the pupil his goods may be seized and perishable things 
sold, and he will be removed as if he was suspected. 
If the tutor makes a false allegation of the insufficiency 
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of the pupil's means to support liim, he is to be handed 

over to the prsefectus urbi for punishment.] 
A freedman guilty of fraud when tutor to the son or 

grandson of the patron, is also to be punished by the 

praefectus urbi. 
The offer of sufficient security will not prevent a tutor's 

removal for fraud. 
Poverty of the guardian is not to be a sufficient cause of 

removal. 





II. THE LAW OF THINGS. 
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"The distinction between the Law of Things and the 
Law of Persons rests upon the notion of status or con- 
dition. The Law of Persons is that part of the law 
which relates to status or condition. The Law of 
Things is the law — the Corpus Juris minus the law of 
status or condition. 

" The Law of Persons is the law of status or conditions, 
detached for the sake of convenience from the body of 
the legal system." 

(Student's Austin, p. 347 ; G. Campbell's Analysis, 
pp. 136, 137.) 

The advantages gained by the division of a legal system 
into the Law of Persons and the Law of Things are : 

1. Brevity is attained by what can be stated generally 
of rights and duties being stated in a detached form 
from everything relating to those rights and duties as 
regarding particular classes of persons. 

2. The law regarding classes of persons is rendered more 
knowable, through being arranged under separate heads. 

(See Analysis of Austin's Jurisprudence, p. 137.) 

Tit. i. — Divisions of Things (Res). 

Definition of the word Thing (/?^j) in the strict sense. — 
"A thing is such a permanent object, not being a 
person, as is sensible or perceptible through the senses." 
Austin, G. Campbell's Analysis, p. 59. 

Res. 

1. The word Res is employed by the Roman lawyers to 
denote not only Things in the above sense, but also 
acts and forbearances, and sometimes even persons, 
considered as the subjects or objects of rights and 
obligations. 

2. The word also has an extended meaning (as below, 
p. 34), and is taken to include, not only the above 
meanings, but rights and obligations themselves. See 
Austin, Student's ed., p. 168, Lect. xiii. 
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The best method of dealing with the law of things would 

be to consider 
(i) The principal divisions of things thennselves ; 

(2) The distinctions between rights in things according 
to the extent of the right ; and 

(3) To consider the nnodes of acquiring those rights. 
(Sandars' Justinian, p. 87.) 

First division of Things^ by Jtistinian. 
Things are divided into 

(a) Things in nostro patrimoniOy subjects of rights of 
property of individuals. 

(b) Those " extra nostrum patrimoniuml^ not capable of 
being the subjects of rights of individuals. This 
second class is subdivided into 

1. Res communes^ belonging to all men, who may use 
them at pleasure. For example, the sea or the air. 

2. Res publiccB, the property of a particular people ; for 
instance, rivers, ports, roads and public places. 

The use of the banks of a river was considered inci- 
dental to the right of using the river, though the 
banks themselves were the property of the adjoining 
land-owner. 

3. Res universitatis, or the property of corporate bodies ; 
for instance, buildings, race-courses, theatres, &c., 
belonging in common to a city or corporation. 

Res universitatis can be used by every member of 
the universitas. 

4. Res nullius. These are either unappropriated, unoccu- 
pied, and ownerless, or are things to which from their 
sacred character no right of property can attach. 
Examples of res nullitis are undiscovered land, or 
sacred buildings. 

In the old pagan law ** res divini juris,'* which form 

D 
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a portion of the class of " res nullitisl' were further 
divided as follows, in the time of Justinian : — 

1. Res sacrcB, Things duly consecrated by the pontiff; 
for instance, temples and sacred buildings. In the old 
law res sacrae were those dedicated to the celestial 
gods, res religiosae those dedicated to the infernal gods. 

2. Res religioscB. Things or places dedicated informally 
by individuals, as sepulchres or burying-places ; the 
mere burial of a body in any placemade it religiosus, 
if the person burying was the owner or had the owner's 
consent. 

3. Res sanctce. Things which without being sacred were 
protected from injury by penalties for the violation of 
their security ; for example, the walls of cities. 

The foregoing divisions will be made clear by the 
following table : — 









Res 
1 




r- 

In nostro 


patrimonio. 






Extra nostrum patrimonium. 

1 


Res 4 


communes. 


Re! 


i publicse. 


Res universitatis. Res nullius. 

1 




Res nullius (according to Gaius). 

1 




Divini Juris. 

1 




Humani Juris. 


Res sacrae. 




Res religiosae. 


Res sanctae. 



Things were further divided by Gaius into : 

1. Res mancipiy or those capable of alienation by manci- 
pation 

2. Res nee mancipi^ or things not so alienable. This dis- 
tinction was obsolete in the time of the Institutes. 

Other divisions of things are into : 

1. Moveable and immoveable, 

2. Fimgible and not fungible, 

3. Consumptibiles and non coftsumptibiles, 

4. Corporeal and incorporeal. See Inst. Just, ii. 2. 

The division into things corporeal and incorporeal 
implies an extension of the meaning of the word Thing 
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to include rights and duties themselves ; the purpose 
of the division was probably to distinguish between 
such objects as were capable of traditio and such as 
were not. All corporeal things were capable of traditio, 
but such incorporeal things as could be transferred 
were the subject of quasi traditio. 



Modes of Acquiring Property in particular 

THINGS. 

[Definitiofts of Property or dominium, 

Austin's, Lect. xiv. — Ownership or dominium is a species 
of JUS in rem residing in a person over or to a person or 
thing, and availing against other persons universally or 
generally ; a right to use or deal with the subject in a 
manner or to an extent which though not unlimited is 
indefinite. 

Sandars* Justinian. — The rights of the dominjis, or owner, 
are summed up in ihojus utendifthe right of using, yV/j 
fruendiy the right of enjoying the produce of, and jus 
abutendi, the right of consuming the thing if capable 
of consumption.] 

A. — By the Jus Gentium. Occupatio, Accessio, 
Traditio. 

Occupatio, p. 36. 



Modes of acquiring pro- 
perty in particular things 



A, BytheJusGen- 
tium 



y?. By the Jus Ci- 
vile 



Accessio, p. 37. 
Traditio, p. 40. 



Mancipatio, p. 48. Ob- 
solete temp. Just. 

In jure ccssio. Obsolete 
temp. Just. 

Traditio, p. 40. 

Usucapio. 

Donatio ? 
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I. — OCCUPATIO. 

Two things are essential for acquisition of ownership 
by ocaipatio, 

(a) The thing must be " res nulliusr 
(0) The person acquiring it must bring it info his 
own possession with the intention of keeping it as 
his own. 

Things that may be acquired by occupatio are wild 
beasts, birds, fishes, &c. If a thing of this description 
escape and regain its natural liberty so as to be out of 
the power of the occupant, all property in it is lost. 

Bees are considered wild by nature ; any man may hive 
another's swarm if on his own land. 

Animals that are in the habit of going and returning 
are considered as private property as long as they 
retain this habit. 

Fowls, ducks and geese are not capable of being acquired 
by occupation if out of the owner's possession. 

Possessions of an enemy were considered " res nullius,^* 
and belonged to the captor or first occupant. Certain 
things, such as land, slaves, and horses, by "yky post- 
liminiV revert to their original owners on recapture 
from the enemy. Precious stones, gems, &c., found on 
the sea shore can be acquired by occupatio. 

The theory of occupatio is thus briefly described : — 
" Quod ante nullius est id naturali ratione occupanti 
concediturj' — Inst. 2, 1. 12. 

Occupatio is thus described by Austin, Lect. liv. (sub fin.) : 
" The acquisition oijus in rem by occupancy is effected 
by the apprehension of a thing which has no owner, 
with the purpose of acquiring it as one's own." 

Sir Henry Maine on Occupancy : — " The Roman prin- 
ciple of occupancy, and the rules into which the juris- 
consults expanded it, are the source of all modern 
international law on the subject of capture in war, and 
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of the acquisition of sovereign rights in newly-dis- 
covered countries. They have also supplied a theory 
of the origin of property which ... in one form or 
another, is acquiesced in by the great majority of 
speculative jurists. ... It was once universally believed 
that the proceeding implied in occupancy was identical 
with the process by which the earth and its fruits, 
which were at first in common, became the allowed 

property of individuals I venture to state my 

opinion that the popular impression in reference to 
the part played by occupancy in the first stages of 

civilization directly reverses the truth The notion 

of occupancy conferring a title to * res nulliiisl so far 
from being characteristic of very early societies, is, in 
all probability, the growth of a refined jurisprudence 
and of a settled condition of the laws." — Anc. Law^ 
pp. 245-256. 

2. — ACCESSIO. 

The word accessio means properly an increase or addition, 
sc. to something formerly belonging to us. It is also 
used to denote the mode in which this increase or 
addition becomes our property. 

Examples of accessio : — 

The general rule is that the produce of land and the 
young of animals belong to the owner of the land or 
animals. 

(a.) Alluvio. 

The alluvial land added by a river to the bank became 
the property of the neighbouring land-owner ; but a 
piece of land detached and carried away by the river 
still belonged to the original owner, unless it remained 
unclaimed long enough for the trees to take root. 

An island formed in the middle of a river becomes the 
property of the adjacent land-owners equally; if formed 
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nearer one of the banks it belongs to the owner of the 
bank. 

In case a river changes its course, the old bed belongs to 
the persons whose land adjoins the river, in proportion 
to the extent of their estates on the bank. 

Mere inundation does not make any alteration in the 
ownership of the land. 

(b.) Specification 

If a man has made anything with the materials of another 
the general rule is, that if the thing can be reduced to 
its former material, then it belongs to the owner of the 
material ; if this is impossible, then the maker becomes 
the owner. In each case the person who took by 
accessio had to compensate the other for the labour or 
materials. The owner could recover the object by a 
vindication or real action, while the other could obtain 
compensation by a condictio^ or personal action. 

The Proculians held that the maker of a thing out of 
another's materials was the owner, for it was a new 
thing that he made ; the Sabinians held that there 
was merely a change of form, and that the thing made 
belonged to the owner of the materials. The opinion 
of Justinian, as above stated, was in effect a compro- 
mise between these two views. 

If the materials are partly the property of the maker 
the thing made belongs to him, unless some of the 
materials are accessory, when all would belong to the 
owner of the principal thing. 

ConfusiOy commixtio. 

If two persons* materials are mixed together the mixture 
is their common property. If such a thing as wheat 
belonging to two different persons is mixed together 
by accident, or without the consent of either owner, 
then it was not owned in common but was divided by 
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the judge ; or if one keeps the whole the other can 
claim compensation. Mixture of things not liquid is 
called comntixtio ; of liquids, confusio, 

(r.) If a person builds on his own ground with the mate- 
rials of another unwittingly, he is the proprietor of the 
building. The owner of the materials can (i) recover 
double value by the action "^ tigno injuncto ;'' or (2) 
in case of the destruction of the building, he can reclaim 
the materials, if he has not obtained the double value 
as compensation. 

If the person building had used another's materials know- 
ingly, he could be compelled, when sued in an action 
*' ad exhibendMnty* to pay whatever sum the judge 
thought fit, in default of returning the materials. 

If anyone builds on the ground of another with his own 
materials the building belongs to the land-owner, the 
builder being supposed to part willingly with his 
materials. 

If, however, the builder believes bond fide that the land 
is his own, he can refuse to deliver up the building 
until indemnified by the owner of the land for the 
labour and materials expended. 

{d) A tree planted and taking root in the land of another 
person belongs by accessio to the owner of the land, 
whoever may have planted the tree. If planted by a 
bond fide^ possessor compensation is payable, as in the 
similar case of a building. 

(e,) Written characters belong by accession to the owner 
of the parchment or paper on which they are written. 

But in case of a picture painted on the tablet of another 
the owner of the tablet may, by a utilis actio, recover 
the va/ue of the tablet ; the painter may claim the 
tablet and picture by a " vindkatio rectal This rule 
prevails on account of the disparity in value between 
the tablet and the picture. 
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if) A bond fide possessor of a thing which he had received 
in a legal method from one (whom he believed to be 
the owner) was entitled, as against every one except 
the owner, to the fructus or fruits ; and if these had 
been consumed the owner could not recover. A maid 
fide possessor was bound to give full compensation. 

The usufructuary owns the produce of the land when it is 

gathered ; till then it belongs to the owner of the soil. 

[The young of animals are counted as fructus^ but 

the child of a slave is not so reckoned, and belongs to 

the owner of the slave.] 

{g) Treasure found on a man's land by himself belongs 
to the finder (by accessio) : if found on another's land, , 
half to the finder, half to the owner of the land. 

The mode of acquisition by accessio is most forcibly 
illustrated by the rules of English law regarding 
fixtures, the maxim of " quidquid plantatur solo, solo 
ceditl' answering nearly to the maxim of Roman Law, 
" Omne quod incedificatur solo, solo cedit'' See Brown's 
Law Diet, sub tit. Accessio, 

3. — Traditio. 

All corporeal property might be transferred by this mode 
of alienation, which was the prevailing one in the time 
of Justinian. 

There were three essentials to tradition : — 

1. The transferor must be the owner. 

2. The transferee must be placed in legal possession, 

3. The transferor must intend to pass the property, and 
the transferee to receive the thing as owner. 

The subject of the transfer must be within the power and 
possession of the transferee. 

" Although delivery of possession, like the solemnities of 
mancipation and surrender, is, as compared with the 
will or intention of the parties, only an evidentiary and 



The Law of Things. 41 

symbolic part of the title, yet both parcels, the external 
as well as the internal act, are indispensable in the 
transfer of dominion. 

" Traditiotiibus et tisucapionibus dominia rerum non ntidis 
pactis tratisferunturr — Cod. 2, 3, 23. Tradition and 
usucapion, not naked convention, operate a transfer 
of dominion. 

Again, " Nunquam nuda traditio transfert dominium sed 
it a si venditio vel aliquajtista causa prcBcesserit propter 
quam traditio sequereturr — Dig. xli. i, 31. "Mere 
delivery does not transfer property, but must be based 
on contract of sale or some other sufficient induce- 
ment" — Posters Gaius, § 65. 

The property does not pass in a thing sold till the price 
is paid, unless the seller accept the buyer's credit, 
security, or pledge. 

The agent of the transferor, if he has full powers of ma- 
nagement, is able to make a traditio for his principal. 

The possession of the transferee might precede the in- 
tention of the transferor to pass the right of ownership, 
and the traditio was complete if, when the transferee 
was in possession, the transferor expressed his intention 
of making the traditio and the other concurred. 

The traditio may be symbolical, as by the transfer of the 
key of a granary where corn is stored, but in such a 
case the transferee must be at the spot and in a 
position to exercise power over the subject matter of 
the. transfer. 

Can traditio be to an uncertain person } 

In the case of money distributed to be scrambled for by 
a crowd, is the ownership acquired by traditio^ or is the 
money regarded as res mdlius on abandonment by the 
owner, and acquired by occupatio ? 

The latter is the view of Justinian. 

[Things thrown overboard in a storm are still the pro- 
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perty of the owners, for they do not wish to lose the 
ownership. In all such cases the intention of the 
owner to cease to be the owner is necessary to nnake 
the object a '* res mtlliusJ'^ 

Tit. ii. — The distinction between corporeal and incor- 
poreal things is given by Justinian here as an introduc- 
tion to the consideration of Servitudes. (See p. 34.) 

Tit. iii.— Servitudes.' 

A servitude is B,jus in re aliend, and is a definite fraction 
of property or dominion in the given subject which 
resides in another or others. (See Austin, Lect. xlix.) 
Savigny's definition of servitude is " a single or par- 
ticular exception (accruing to the benefit of the party 
in whonn the right resides) from the general power of 
user and exclusion residing in the owner of the thing." 

Dominium and servitus compared. 

Both are jus in rem. The right of dealing with the 
subject in the case of dominium is larger and indefinite; 
in the case of servitus the right is narrower and deter- 
minate, — Austin, Lect. xlix., Campbell's Analysis, p. 1 50. 

Servitudes are eitlier positive or negative. 

Positive servitudes give the person entitled the right to 

use the subject, and are said (with regard to the owner 

of the subject) to consist ^' in patiendo,'' 
Negative servitudes give the owner of the servitude a 

right to a forbearance on the part of the owner of the 

subject, and are said to consist (with regard to the 

owner) in non faciendo. 
The words positive and negative are applied to servitudes 

not as they affect the owner of the subject, but as they 

affect the person entitled to the servitude. 

^ Justinian, after treating of titles to particular things according to natural law^ 
gives an account of servitudes before discussing titles ^^Jure dvilV* ; servitudes 
are considered from pp. 42-48. 
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The following tables will serve as an introduction to 
the consideration of servitudes : — 



Jus in Re Aliend 



Servitudes 



Real 



' Servitudes. 

(Emphyteusis) not mentioned in the Institutes. 
(Superficies) not mentioned in the Institutes. 

^ (Pignus) not mentioned in the Institutes. 

r Iter. 
Actus. 
Via. 
Aquseductus. 



Pnediorum Rusti< 
corum 



Praediorum Urba- 
norum 



Usufnictus. 



Various, e, g, 
Tigni immittendi. 
Altius non tollendi. 



Personal - 



Usus. 
^ Habitatio. 

Servitudes were called real when they were associated 
with the ownership of some prcedium, or immoveable, 
so that the owner of this immoveable, called the " res 
dotninans^' possessed the benefit of the servitude over 
the subject termed the " res seruiens'' 

A servitude given to a particular person was termed a 
personal servitude, and was not attached to the owner- 
ship of any particular thing. 

Reai and personal servitudes ; the nature of the distinction. 

Real servitudes are so called because they are said by 
an ellipsis to reside in the praedia or things with which 
they are associated. 

The expression personal is merely a negative term as 
applied to servitudes, signifying that the right does not 
reside in the person entitled as being the owner or 
occupier of a determinate thing other than the subject 
of the servitude or res serviens. 
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Real Servitudes. 

There are two classes of real servitudes, those of rural 

immoveables and urban immoveables. 
Servitudes were said to be of rural immoveables when 

they affected the soil, of urban immoveables when they 

affected the superficies or anything raised upon the 

superficies, for example, buildings. 
The former are : 

1. Iter^ or right of way for persons. 

2. ActtiSy or right of driving beasts or vehicles over the 
land of another. 

3. Via^ or right of driving any sort of vehicle, and of 
using the way in any manner (e,g, for drawing timber). 

The width of road required for a via was eight feet 
where the road was straight, and sixteen feet at the 
turnings ; it was compulsory on the owner to keep 
the via this width. 

4. AquceductuSy or right of conducting water over the land 
of another. 

The servitudes of urban immoveables were chiefly 
attached to buildings. 
The principal were : 

1. Oneris sustinendi. When a wall or pillar of the res 
serviens had to support the weight of some part of the 
res dominans, 

2. Tigni immittendu When support had to be given to a 
beam of the dominant tenement. 

3. Altius non tollendi. When the owner of the res serviens 
was bound not to build higher, so as to interfere with 
the lights, &c. of the res dominans, 

4. Stillicidii recipiendi. When the res serviens was sub- 
ject to the right of the owner of the res dominans to 
receive rain water coming from the other. 

The servitude non recipiendi is the converse, and is the 
extinguishment of the other. 



The Law of Things, 45 

5. Ne Itifninibus officiatur. When the res serviens was 
not to be so dealt with as to injure the lights of the res 
dominans (whether by building, planting, or otherwise). 

Servitudes of rural immoveables were, from their nature, 
used at times only, those of urban immoveables {sc. 
tigni immittendi) continuously. In these latter, pos- 
sessory rights could be acquired. Real servitudes 
could, in the time of Justinian, be created by agree- 
ments and stipulations or by will : in the time of Gaius, 
real servitudes rusticorum prcediorum could be created 
by mancipatio or in jure cessiOy and real servitudes 
urbanorum prcediorum by injure cessio only. 



Personal Servitudes. 

I. Ususfructus, 

\UsusfructuSy UsuSy and Habitation here classed with 
servitudes, do not appear to be servitudes properly so 
called, for in each case the person entitled to the 
servitude has an indefinite power or liberty of dealing 
with, or using the object. The right, therefore, is not 
a definite subtraction from the indefinite power of user 
or exclusion residing in the owner of the subject. It 
is not a servitude properly so called, but a mode of 
property or dominion. (Austin, lect. 1.)] 

" Usufruct is the right of reaping and using the fruits of 
things belonging to others without destroying their 
substance." ^' Jus alienis rebus utendi fruendi salvd 
rerum substantial 

The right of usufruct consisted of two distinct parts: 
I. They/zj utendi^ or right of making every possible 
use of the thing without consuming it or taking the 
fruits of it, and 2. The jus fruendi, or right of taking 
the fruits of the thing subject to the servitude. 
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[The words *^salvd rerum substantia'' above, are some- 
times taken to be equivalent to " while the subject of the 
servitude exists," as upon the destruction of the thing 
the servitude ended.] 



Methods of creating the servitude " Ususfructus" 

1. By testament, as when the bare ownership is given to 
the heir and the usufruct to the legatee, or conversely, 
the usufruct to the heir, and the bare ownership to the 
legatee. 

2. By agreements and stipulations, followed by quasi- 
tradition. 

3. By reservation upon an alienation of the subject. 

4. By " adjudicatio'* and " lex'' 

A usufruct may exist, not only with regard to immove- 
ables, but also in moveables, such as cattle or slaves. 

A quasi-usufruct may be established even in things gut^ 
usu consumun tur,theusu{ructuary having togive security 
to return a similar thing to what he had received, or 
its value. 

Usufruct was terminated : 

1. By the death of the usufructuary. 

2. By the maxima or media capitis deminutio of the 
usufructuary (previously to Justinian also by the minima 
capitis deminutio), 

3. By non-usage in the prescribed manner. 

By Justinian's legislation, non-usage for three years 
extinguished usufruct of moveables, ten years destroyed 
that of immoveables if the usufructuary was present, 
twenty years if he was absent. 

4. By surrender to the owner of the nuda proprietas, 

[A usufruct could not be transferred to a stranger, 
being personal in its nature.] 
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5. By consolidatiOy which took place when the same person 
became the owner of the res dominans and res serviens. 
Cf. Merger in English Law. 

6. By the destruction of the thing. 

When the usufruct is extinguished, the rights of the 
usufructuary revert to the owner of the nuda proprietas. 
But if two persons had a joint interest in a usufruct and 
one died, his share went to the other usufructuary, and 
did not revert to the nuda proprietas. 

Tit. V. — 2. Usus, 

The JUS utendi was a portion of usufruct, which was the 
jus utendi and the jus fruendi. 

The person entitled could make any use of the thing, but 
had none of the produce for himself. 

The usuary could not let, sell, or allow another to exer- 
cise his rights. 

In cases where the mere use would give no advantage, 
such as that of land, the usuary was allowed to take 
enough of the produce to satisfy his daily \vants. 

Usus was created and extinguished by the same methods 
as usufructus. 

The ''jus utendi'* was a right to exclusive use, even 
against the owner of the subject. It was purely per- 
sonal and indivisible. 

3. Habiiatio. 

Habitatio, or the right of dwelling in the house of another, 
was expressly ranked among servitudes by Justinian, 
who allowed the person entitled to let the house to a 
stranger. Before this enactment it was rather a form 
of usus^ and consisted rather " vi facto quam in jure^* 
according to Modestinus, and it did not cease by non- 
usage or by capitis deminutio minima. 
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Rights of servitude were protected by possessory inter- 
dicts and also by the real action "/« rem confes- 
sorial' to protect the owner of the servitude in his quasi- 
possession. 

[The Actio negatoria enabled an owner to have his 
property proclaimed free from a servitude.] 

[Other jura in re alien, nota mentioned by 

Justinian. 

1. Emphyteusis was the right of enjoying all the fruits of 
the land of another and also of disposing of it, in con- 
sideration of the payment of a fixed annual sum. 
Both lands and buildings were subjects of this tenure. 

2. Superficies was a right almost similar to Emphyteusis^ 
except that it related to the surface, 1. e,, buildings on 
the land. 

3. Pignus was a right of the creditor in the thing pledged 
as security for a debt : if this thing remained in the 
liands of the debtor the right was styled hypotheca. 

In case of a thing being pledged to more than one 
person the rule was, prior tempore^ potior jure. Some 
hypothecae were specially favoured : the fiscus or trea- 
sury had a first claim for taxes, and the wife had a 
claim for her dowry.] 

Modes of acquiring property in particular things. 

See table, p. 35. 

B. By the Civil Law. 
Mancipatio, in Jure Cessio, Usucapio. 

1. Mancipatio, 

Obsolete in the time of Justinian, the distinction 
between res mancipi and res nee mancipi being abolished, 
res mancipi were susceptible of traditio. 

2. Injure cessio. Also abolished by Justinian and super- 
seded by traditio. 
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3. UsMcapio, 

This was a method of acquiring property by undis- 
turbed possession. The time fixed by the old law was 
one year in case of a moveable, or two in the case of 
an immoveable. Justinian altered the periods to three 
years in case of moveables, and possessio longi tent- 
ports (i, ^., ten years in the case of persons present and 
twenty years if absent) in case of immoveables. 

The essentials of usucapio were as follows : — 

I. The thing must have been susceptible of usucapion. 
The following things were incapable of being subjects 
of it: 

{a^ Consecrated things {res sacra and religiosce). 

(b,) Free men. 

(c) Things stolen {res furtivce). 

No length of possession avails in the case of stolen 

articles, according to the law of the Twelve Tables 

and the lex Atinia, 
If a thing was made over by any one who knew 

himself not to be the owner, it was presumed that 

the thing was stolen. 
If, however, the heir sold or gave away a thing which 

had been lent to or deposited with the ancestor 

believing it to be part of th^ inheritance, in this 

case the person receiving the thing bond fide couXA 

acquire by usucapion. 
If the usufructuary of a female slave sold or gave 

away her child, believing he had the right to do 

so, the alienee might take by usucapion. 
In the case of immoveables a bond fide purchaser 

from a maid fide possessor was allowed to acquire 

by usucapion. 
If the owner had recovered the thing, a subsequent 

bond fide possessor could acquire by usucapion. 

E 
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{d,) Things belonging to the fiscus were not suscep- 
tible of usucapion. Before being reported to the 
treasury bona vacantia could be so acquired, ac- 
cording to Papinian. 

2. The possessor must come into possession ex justd caussd 
or by a legal title. For example, by donatio^ doSy dere- 
lictiOy or solutio, 

3. The commencement of the possession must be bond 
fide, 

4. There must be legal possession, which consists of 
physical detention and the animus or intention of 
exercising over it the rights of ownership. 

5. There must have been the period of possession, three, 
ten, or twenty years, according to the circumstances of 
the case (see p. 49). 

The bonorum possessor may count with his own possession 
that of the deceased person if it is bond fide^ adding 
the two together ; if the latter possession is maid fide 
there can be no usucapion at all. 

A bond fide purchaser from a seller whose possession was 
bond fidcy could add the two periods of possession 
together and count them towards usucapion. 

By the legislation of Justinian a prescription or posses- 
sion longissimi temporis of thirty years (or forty in the 
case of ecclesiastical property) gave the legal owner- 
ship. 

Things acquired from the State were secure against 
attack, by a constitution of Zeno ; an owner of any- 
thing alienated by the treasury could bring his action 
within four years. 

[The interruption of usucapio was termed usurpation 

Usucapion, more especially in the form known as longis- 
simi temporis prcescriptio (or usucapion which was not 
vitiated by any flaw, such as the res being '^furtiva " 
or ^'violenta^* and was complete after thirty years). 
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requires to be carefully distinguished from the limita- 
tions of actions with which it has been co-ordinated by 
some civilians under the name of Acquisitive, as opposed 
to Extinctive, Prescription. Actions styled " temper ales'' 
(as opposed to perpetuce) were such as could only be 
brought within a certain period from the time when 
the right of action accrued. Subsequently they were 
limited so that no action could be brought after thirty 
years from the nativity of the action, or the time when 
the right of action accrued. 

Usucapion and the limitation of real actions, which in 
some respects resemble, may be thus distinguished. 
Limitation is the extinction of a right by neglect of 
the person entitled, by his omission to enforce his 
remedy. Usucapion is the acquisition of a right by 
something positive on the part of the acquirer, his 
strictly defined possession during a certain number 
of years. Posters Gaius, p. 193. 

[Forms of Usucapion only mentioned by Gaius : — 

1. Usucapio pro herede. (Or Accc^->-«jH>nc^* 

If any one obtained portion of an inheritance of which 
the heir had not taken possession, he might acquire it 
by usucapion in one year. The object of this was 
that the inheritance should be entered upon without 
delay, so that the sacred rites might be duly per- 
formed, and that the creditors might know to whom 
they had to look for the satisfaction of their claims. 

2. Usureceptio. 

After the owner of a thing had transferred it to another 
as security ^ducite causdy he might, after getting it back 
into his own possession, obtain the dominium in it, 
by usucapion of one ■ year. But if the object was 
security for a debt, the period of usucapion would not 
begin to run till the money was paid. 

The owner of pledges forfeited to the State may acquire 
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by usucapion of two years as against a purchaser from 
the State.] 

Tit. vii.— Donatio. 

Donatio or gift was not a peculiar mode of acquisition, 
but an acquisition by delivery with a particular motive 
for the transfer. 

Donatio is of two sorts — 

I. Donatio mortis causd, 2. Donatio inter vivos, 

I. Donatio mortis causd is a gift made upon condition that 
upon the death of the donor, the donee shall have it 
as his own, but in case the donee predecease the donor 
the property remains with the latter. 

Every kind of thing could be given in this way. 

There are two essentials of donatio mortis causd : — 

1. It must be made with a view of meeting the case of 
death, and 

2. It must take effect only if death occurs, and must 
be revocable at any time previous to the donor's 
decease. 

The condition might take two forms : — 

1. The gift might be to the donee on the Jiappening of the 
event, i,e, death, and not till then ; for example, — A 
gift of a horse to a person if the donor dies in a 
certain undertaking. On the death of the donor the 
donee takes ipso Jure, and in this case donatio is a 
special mode of acquisition. 

2. The delivery of the thing might be made at once, subject 
to a conditional redelivery in case of the non-fulfilment 
of the condition, as in the case of a gift to a person 
subject to redelivery, if the donor survive in a certain 
enterprise. In this case by the old law, the dominium 
passed to the donee, and the donor only had a per- 
sonal action against him in case of non-return of the 
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gift. The opinion of the later jurists was that the 
dominium resulted ipso jure^ and that the donor had a 
real action for the recovery of the gift. 

Justinian made donatio nearly equivalent to '' legatiol' 
ordering that ^^ per omnia fere legatis connumeretur'* 

The heir could keep one-fourth of the donatio in the 
same way as that of the legatum by the lex Falcidia 
(according to a constitution of Severus). 

2. Donatio inter vivos. 

Gifts by this form differ from those made mortis causd in 
not being made in consideration of death. When com- 
plete they are irrevocable. Completion is thus defined 
by Justinian : " Perficiuntur autem quum donator suam 
voluntatem scriptis aut sine scriptis manifestaveritr 

The donatio was complete without tradition, which how- 
ever might follow. 

Revocation of a donatio might take place if the recipient 
of the gift was ungrateful. 

Before the time of Justinian an agreement to make a 
donatio was invalid unless made by stipulation and the 
effect of Justinian's legislation was only to make the 
donor carry out the traditio which he had promised, 
and it was by this traditio that the ownership passed. 

Donations had to be registered if above a certain amount 
(500 solidi); they were void for the excess if above that 
amount. 

r 

Donatio ante nuptias. 

This was a form of donation Introduced under the later 
emperors ; it is a settlement on the wife made by the 
husband on the condition that it took effect upon the 
marriage. The wife had the dominium of the settle- 
ment, but the husband managed it ; it was a set-off" to 
the dos brought by the wife. 
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In the time of Justinian thb donatio or settlement might 
be increased or even first made after marriage, and 
hence the name of donatio propter nuptias was applied 
to it 

Dos* 

The wife contributed the dos as her share towards the 
expenses of matrimony. It was given before marriage, 
and belonged to the husband during marriage. The 
husband, however, had generally to restore to the wife's 
representatives the immoveables comprised in the dos^ 
and in the time of Justinian he was made accountable 
for the value of the moveables also. Justinian provided 
by one of the Novels that the wife, if survivor, should 
receive an equal value from the donatio propter nuptias^ 
as the husband would from the dos if he survived the 
wife. 

In the time of Augustus, immoveables forming part of 
the dos could be sold with the wife's consent, but could 
not be mortgaged; by the legislation of Justinian they 
could neither be sold nor hypothecated. 

Influence of the Church on the principle of dower. 

"The provision for the widow was attributable to 
the exertions of the Church, which never relaxed its 
solicitude for the interest of wives surviving their 
husbands — winning, perhaps, one of the most arduous 
of its triumphs, when after exacting for two or three 
centuries an express promise from the husband at 
marriage to endow his wife, it at length succeeded in 
engrafting the principle of dower on the customary 
law of all western Europe." — Maine, Anc. Law^ p. 224. 

The Jus accrtscendi. 
This was, before the time of Justinian, a mode of 
acquiring property under the Civil Law. If one of 
several masters of a slave enfranchised him his share 
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in the slave was lost to him and accrued to the other 
masters. Justinian, however, enacted that the slave 
should be free, and that the other masters should be 
indemnified. 

Tit. viii. — Alienation. 

" By a right being alienable is meant that the person 
immediately entitled under the concession (by the 
State) shall have the power to assign, convey, or dis- 
pose of the aggregate of rights in the subject to 
another, and that the State will continue the con- 
cession in favour of such assignee." — Austin : G. Camp- 
bell's Analysis, p. 156. 

Who could alienate ? 
(A.) As a general rule, the owner, with certain exceptions. 

1. The husband cannot alienate the " dotale prcedium'' of 
the wife, /. e, the land that he received as " dos^ The 
lex Julia, which forbade such alienation, was extended 
by Justinian so as to include mortgages as well as 
alienations made even with the consent of the wife, 
and this enactment related to lands in the provinces 
as well as in Italy. 

[Under the old law the dos was the property of the 
husband, and his rights over it were unrestricted, but 
as the laxity of the marriage tie increased the power of 
the husband over the dos was restricted.] 

2. The pupil under tutelage could not alienate or lend 
without the tutor's authority. The rule was that he 
could make his condition better but not worse. Things 
so alienated might be recovered by a real action if not 
consumed, or their value by a personal action if they 
were consumed. 

[Payments made by debtors to the ward under 
tutelage do not free the debtors, though the ward 
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2icquire» the money. If, however, die 
tUtnuruUui \$y the ward he may be repcDed 
ut\Auft\ doli mali if he still has the mooejr 
tktz^^Um^ iff ha» been made richer by it. If 
Im^4 «i{M;nt the ntf/ney or lost it the debtor has to 
(mui H,\ 

(li) Htif^tUn thu (fwncr of the thing the creditor 
rf((til iff HWf^imilfi^ the thin^; pledged. But 
mUnii \*k tkUiti$t$^ti\ U) take place with the intention 
hf \Uii MfUn Mt» ^xpfCfMMed in the contract. Tlus 
(ifiWMr nf t)^|<ti roiilil not \Hi taken away from the creditor 
>-v^M (♦y M)(pMit|i« nijriiiimant. 

M J I hii ^tjMfii wImi h^it MncontroUcd authority over the 
(OM^iMrly liiMl MffHiM (if ih» principal. 

r 1 1 . U . 7 hrnHgh ft^^^om fm f w acquirt f 

I. 'rhruMith ourMtilvaM. 

i. Thrniiuh children under power. 

i 'riirnM|{h NUvaHi our own property. 

«(. ThrmiHh nUveu or freemen whom we possess bond fide. 

\s *rhni\iuh nIuvcn of whom we have the usufruct. 

'riiw rulti wftn thttt the usufructuary of slaves took all 
timt tho nUvoN uctjulrcd by their own labour, or by 
wnythlnu iHiUinuInu to the usufructuary. Things ac- 
qulrt^d in tkwy other way go to the daminus. 

*rhp oUl rule of luw was that no one could acquire per 
i^ttmmum ^soH4nH. Possession, however, might be 
HiHlulrtHl by a stranger for a person, e^. by a procurator. 
Slavt^ and children under power could acquire pos- 
iH>*^\>»\ al*i\ ami thus become the channels for acquis!- 
tUm ^4" the doiuinium by usucapion. 

\fy the vvld *trkt law the §on under power could have no 
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property of his own, but whatever he acquired became 
the property of his father. The first exception to this 
rule was made in favour of the castrense peculiutKy i, e. 
property acquired in military service, or given at its 
commencement. This belonged to the son as if he 
had been sui juris. 

The same privil^e was extended to civil officers under 
the name of the quasi castrense peculium ; Justinian 
allowed this peculium to be freely alienated even by 
testament 

Constantine introduced the peculium adventitiunty or pro- 
perty received by the son on succeeding his mother ; 
this was extended by Justinian to include all that 
came to the son from any other source than the father ; 
all that came through the father being styled peculium 
profectitium. 

The son had the ownership of the peculium adventiHum^ 
while the father had the usufruct. 

On emancipation the father took the usufruct of one- 
half instead of the dominium of one-third of the pecu- 
lium adventitium, the son retaining the ownership. 
By the old law the father took the ownership of one- 
third as compensation for losing all the usufruct. 

Peculium of Slaves, 

Whatever a slave acquires, whether by tradition or stipu- 
lation, becomes the property of the master. The slave 
could not make his master's condition worse. He was 
only allowed to have a peadium by the indulgence of 
his master. The slave acquired a legacy for the master 
to whom he belonged when the deceased died, but ac- 
quired an inheritance for the benefit of the master to 
whom he belonged when he entered on the inheritance. 
A manumitted slave did not take his peculium unless 
it was expressly granted him. 
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acquires the money. If, however, the money be again 
demanded by the ward he may be repelled by an ex- 
ception doli mali if he still has the money in his pos- 
session, or has been made richer by it. If the ward 
has spent the money or lost it the debtor has to re- 
fund it] 

(B.) Besides the owner of the thing the creditor had a 
right of alienating the thing pledged. But this alie- 
nation is supposed to take place with the intention 
of the debtor as expressed in the contract. This 
power of sale could not be taken away from the creditor 
even by express agreement. 

(C.) The agent who had uncontrolled authority over the 
property and affairs of the principal. 

Tit. ix. — Through whom can we acquire f 

1. Through ourselves. 

2. Through children under power. 

3. Through slaves, our own property. 

4. Through slaves or freemen whom we possess bond fide. 

5. Through slaves of whom we have the usufruct. 

The rule was that the usufructuary of slaves took all 
that the slaves acquired by their own labour, or by 
anything belonging to the usufructuary. Things ac- 
quired in any other way go to the dominus. 
The old rule of law was that no one could acquire per 
extraneam personam. Possession, however, might be 
acquired by a stranger for a person, e,g, by a procurator. 
Slaves and children under power could acquire pos- 
session also, and thus become the channels for acquisi- 
tion of the dominium by usucapion. 

Peculium, 

Peculium^ or separate property of the filius familias. 

By the old strict law the son under power could have no 
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property of his own, but whatever he acquired became 
the property of his father. The first exception to this 
rule was made in favour of the castrense peculium^ i, e. 
property acquired in military service, or given at its 
commencement. This belonged to the son as if he 
had been sui juris. 

The same privilege was extended to civil officers under 
the name of the quasi castrense peculium ; Justinian 
allowed this peculium to be freely alienated even by 
testament. 

Constantine introduced the peculium adventitium^ or pro- 
perty received by the son on succeeding his mother ; 
this was extended by Justinian to include all that 
came to the son from any other source than the father ; 
all that came through the father being styled peculium 
profectitium. 

The son had the ownership of the peculium adventitium^ 
while the father had the usufruct. 

On emancipation the father took the usufruct of one- 
half instead of the dominium of one-third of the pecu- 
lium adventitium^ the son retaining the ownership. 
By the old law the father took the ownership of one- 
third as compensation for losing all the usufruct. 

Peculium of Slaves, 

Whatever a slave acquires, whether by tradition or stipu- 
lation, becomes the property of the master. The slave 
could not make his master's condition worse. He was 
only allowed to have a peculium by the indulgence of 
his master. The slave acquired a legacy for the master 
to whom he belonged when the deceased died, but ac- 
quired an inheritance for the benefit of the master to 
whom he belonged when he entered on the inheritance. 
A manumitted slave did not take his peculium unless 
it was expressly granted him. 
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" No innovation of any kind (on the proprietary privileges 
of the parent) was attempted till the first years of the 
empire, when the acquisitions of soldiers on service 
were withdrawn from the operation of the patria 
potestas. . . Three centuries after the same immunity was 
extended to the earnings of persons who were in the 
civil employment of the State. Both changes . . . were so 
contrivecl in legal form as to interfere as little as possi- 
ble with the principle di patria potestas, A certain 
qualified and dependent ownership had always been 
recognized in the perquisites and earnings of slaves, and 
this special name peculium was applied to the acquisi- 
tions newly relieved from patria potestas^ which were 
called in the case of soldiers castrense peculiunty and 
quasi castrense peculium in the case of civil servants." — 
Maine, Anc. Law, p. 142. 

The following is an arrangement in a tabular form of the 
classification of titles to dominion with reference to 
the time of Gaius, given by Mr. Poste, Gaius, p. 207. 

In jure cessio. 
Derivative, r- 
implying I AUenation 



succes- 
sion 



Mancipatio. 
Traditio. 
Fructuum per- 
cept io. 
^ Adjudicatio. 



Acc|uisi- 
tion 



Original 






Independent 
of posses- ^ -< 



sion 



4) 



Separation, 
e, g. separa- 
tio fruc- 
tuum. 



Conjunction 



Dependent on 
possession 



Dependent on 
time, e.g, 
usucapio, 
prxscriptio. 

Independent 
of time, ^.^. 
occupatio. 



Of equal 
with eaual, 
e*g. conmsio. 

Of accessory 
with princi- 
pal,^.^, satio, 
pictura. 
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Acquisition of a Universitas rerum or aggregate 

of rights. 

Definition of a universitas juris. — Sir H. Maine, Anc. 
Law, p. 178. 

A universitas juris is a collection of rights and duties 
united by the single circumstance of their having 
belonged at one time to some one person. It is as it 
were the legal clothing of some given individual. The 
tie which connects all these legal privileges and duties 
together so as to constitute them a universitas juris is 
the fact of their having attached to some individual 
capable of exercising them. 

A universal succession is a succession to a universitas 
juris. It occurs when one man is invested with the 
legal clothing of another, becomingat the same moment 
subject to all his liabilities and entitled to all his rights. 
.... The Roman definition of an inheritance is, 
" Hcereditas est successio in universutnjus quod defunctus 
habuit " ( " an inheritance is a succession to the entire 
legal position of a deceased man "). The notion was 
that though the physical person of the deceased had 
perished, his legal personality survived and descended 
on his heirs or co-heirs in whom his legal identity was 
continued. 

The individual citizen occupied for testamentary purposes 
in the Roman law a position analogous to that of a 
corporation sole in English law ; the Roman family 
corresponding for purposes of comparison with the cor- 
poration aggregate. 

Universal succession might take place either through the 
medium of a will, or on intestacy, or through various 
other modes. The following table will illustrate the 
subject. 
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" Testamentary 



Universal 
succession 



Oral 



In writing. 



1. Comitiis Calatis 1 

2. Procinctu C'^'Y 

3. Per^^etLibram^ 

4. Coram septem testibus 
signata. 

5. Tripartita. 

6. Orally before seven wit- 
nesses. 

7. By soldiers and privileged 
persons. 



Intestate 



Various modes * 



Acquisitio per arrogationem. 
Addictio bonorum. 
Bonorum emptio. 
Per Sc. Claudianum. 

Tit X. — On Universal Succession by Testament. 

"The original will or testament . . . was a mode of 
declaring who was to have the chieftainship in succes- 
sion to the testator." — A. Z. p. 191. 

" What passed from the testator to the heir was the 
family, i,e, the aggregate of rights and duties contained 
in \h^ patria potestas!* — A, L. pp. 190, 191. 

The theory that testamentary is less ancient than intes- 
tate succession seems to receive confirmation from the 
history of the earliest testaments, those made in the 
Comitia Calata. The origin of the practice of executing 
wills in the Comitia is probably to be found in the 
facts: I. That anciently a testament could only be 
made when the testator had no gentiles discoverable, 
and 2. That the testament was originally submitted to 
the comitia in order that if it did injustice to any of 
the gentiles^ these latter might veto it, or pass it if they 
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wished to renounce their reversion. Testamentary 
rights therefore appear to have grown up in derogation 
from the more ancient rights of those who would have 
taken as relatives of the deceased. — See A. L. p, 200. 
The oldest forms of testament were those made " comitits 
calatis** and *^procinctu** i. Wills were originally 
passed by the cotnitia curiata assembled [calatd) for 
private business. The Twelve Tables ordained that 
" Uti legassit super pecunia tuteldve ret itajus esto" i,e, that 
testaments should always be carried into effect ; this 
was probably enacted to protect Xh^plebs, the patrician 
gentes alone being represented in the Comitia curiata, 

2. In procinctu, Testaments made in procinctu (/. e. by 
persons going in military service) were not in use 
probably after the time of Cicero. This form and the 
preceding one were not in -use in Justinian's time. 

3. Per (Bs et libram. This was a fictitious sale of the in- 
heritance by tnancipatio to the purchaser, who was 
originally the heir. Afterwards a third person became 
the fatnilice emptor^ and the testator annbunced his 
wishes with regard to the disposal of his property ; 
these as a matter of fact were generally embodied in 
writing, and the mention of the written document con- 
taining these wishes was regarded as a brief method of 
declaring the testator's intentions orally. 

In the time of Justinian the sale was a mere form, and 
the real testament was what the testator wrote. 

4. The praetor gave " bonorum possessio " to the heir if 
the testament was sealed in the presence of seven wit- 
nesses ; this bonorum possessio gave the heir all the 
advantages of ownership, and he soon acquired full 
dominium by usucapion. 

5. The tripartite will was a modification of existing 
forms. There were three essentials to its validity : — 

I. It must be made (a) all at one time ; (e) in the 
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presence of seven witnesses. These two points 
were required by the Civil Law. 2. The praeto- 
rian edict required the sealing by the seven wit- 
nesses, and (3) the imperial constitutions required 
that the will should be signed by the witnesses. 
The word tripartitum refers to the triple source 
whence this form of will derived its validity. 

6. Oral wills might be made by declaration of the testa- 
tor's wishes in the presence of seven witnesses. 

7. Wills by soldiers and privileged persons (see p. 63). 

Capacity of Witnesses (in the time of Justinian). 

1. Only those persons who have testamenti factio with 
the testator could be witnesses. 

By this rule were excluded women, children under the 
age of puberty, slaves, madmen, deaf and dumb per- 
sons, prodigals under restraint and persons declared 
by the law to be worthless. Regard was only had to 
the status of the witnesses at the time of witnessing, 
and not at the death of testator. So a slave, if con- 
sidered at the time to be free, was a legal witness. 

2. No one under the power of the testator can be a wit- 
ness, nor can any member of the same family with 
either the testator or heir. 

In the case of a son making a will of castrense peculium 
the father and those in his power could not be wit- 
nesses. 

But legatees could be witnesses, as could also persons 
who received yfrf-f J commissa. 

Incidental Rules as to Wills, 

1. A testament may be written on a tablet, paper, parch- 
ment, or any other substance. 

2. Any number of duplicates may be made of a will, but 
each must be executed with the prescribed forms. 
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3. When a will has to be signed by witnesses it is imma- 
terial whether they use the same seal or different ones. 



Tit. xi. — Wills made by Soldiers. 

Testamentum Militare. 

Soldiers on service were first granted the privilege of 
making valid wills without any formality by Julius 
Caesar. 

In the time of Justinian, soldiers living at home had 
to comply with the usual formalities, but when on 
service a mere oral declaration in the presence of wit- 
nesses was sufficient. The intention of the testator 
was always carried out. " Quoquo enitn modo voluntas 
ejus suprema inveniatur^ sive scripta sive sine scrip- 
turd valet testamentum ex voluntate ejus'' 

A testament made orally is valid for one year after 
the testator has left the service. 

A soldier in the power of his father could dispose of his 
castrense peculium in the ways above mentioned. 

A rescript of the Emperor Trajan lays down that especial 
care is to be taken to discover the real intention of the 
testator if the will is made orally. 

A soldier, even though deaf and dumb, may make a 
" testamentum militare" 

If a soldier make a military testament while on service, 
containing a condition as to the institution of the heir, 
which was not fulfilled within one year after the 
testator had left the service, the will would be valid, 
though the rule was that the operation of testaments 
dated from the accomplishment of the condition and 
not from the death of the testator. 

The minima capitis deminutio did not affect the validity 
of a previously made testamentum militare. 
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Quasi-castrense peculium. 

Those who had the right 6f disposing of quasi-castrense 
peculium by testament had to use the regular formali- 
ties. 

Other testamentary privileges of soldiers, 

1. They could institute as heirs persons who were gene- 
rally incapacitated. 

2. Their wills were not set aside as inofficious. 

3. They could die partly testate and partly intestate. 

4. They could give more than three-fourths of their 
property in legacies. 

Tit xii. — Persons who could not make Wills. 

1. Persons alieni juris. 

Except in the case of soldiers, who could bequeath their 
castrense peculium^ and those who had analogous privi- 
leges with respect to quasi-castrense peculium. 

If a soldier die intestate his castrense peculium will go to 
the paterfamilias (unless the deceased leaves brothers 
or children). 

2. Persons under t/ie age of puberty. 

The reason given is " quia nullum eorum animi judicium 
est:' 

The capacity of the person at the time of making the 
testament determines the validity of the will, and a 
will made during incapacity is not rendered valid by 
the testator subsequently becoming capable, nor is a 
will made by a capable person made void by subse- 
quent incapacity. 

3. A prodigal while under restraint; a testament made 
before restraint is imposed is valid. 

4. Deaf and dumb persons, i, e, persons entirely deaf and 
entirely dumb, physically incapable of going through 
testamentary forms. 
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5. Blind men could not make a testament unless they 
observed the form appointed by Justin ; i. e, employed 
a tabularius or eight witnesses. 

6. Captives while in captivity could not make a testament, 
but their testaments made previous to captivity were 
valid on their release, by the Jus postliminii, or, if they 
died in captivity, by the lex Cornelia. 

Tit. xiii. — Disinherison of Children. 

" It is remarkable that a will never seems to have been 
regarded by the Romans as a means of disinheriting a 
family, or of effecting the unequal distribution of a 
patrimony. The rules of law preventing its being 
turned to such a purpose increase in number and 
stringency as the jurisprudence unfolds itself. .... It 
would rather seem as if the testamentary power were 
chiefly valued for the assistance it gave in making 
provision for a family, and in dividing the inheritance 
more evenly and fairly than the law of intestate suc- 
cession would have divided it" — Anc. Law, pp. 217, 218. 

I. Sons. 

Sons must be instituted as heirs or disinherited by name, 
otherwise the will was void. Daughters and de- 
scendants other than sons might be disinherited col- 
lectively, e.g. by the use of the word ceteri. If a person 
was passed over whom it was necessary to name, the 
will was bad, but if persons whom it was only neces- 
sary to mention collectively were not so disinherited 
then the will was good, and any such person took his 
share of the inheritance with the heir if the latter was 
a suus heres, and one-half the inheritance if the heir 
was a stranger. 

Justinian enacted that all sui Iteredes must be disin- 
herited by name or instituted as heirs, otherwise the 
will was void. 

F 
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2. Posthumous children. These also must either be dis- 
inherited or instituted heirs. In case neither is done 
the testament is valid, but by a subsequent agnation of 
a child of either sex the force of the testament is 
broken, and it becomes entirely void. 

If a posthumous female child is disinherited by the use 
of the general term ceteriy something must be given as 
a legacy, to show that the omission was not through 
forgetfulness. 

N.B. — Posthumous children, according to the Roman 
Law, were those bom after the making of the will. 

Justinian enacted that all posthumous sui heredes should 
be instituted or disinherited by name, otherwise the 
will was void. 

Descendants, grandchildren for example, who become sui 
heredes of the testator otherwise than by birth, as by 
the death of their father, had to be disinherited or 
instituted heirs in the same way as posthumous 
children, according to the provisions of the lex Junia 
Velleia. In default of such " quasi-postumi Velleiani " 
being either disinherited or excluded, the will was 
void. 

3. Emancipated children. 

By the civil law these need not be excluded by name nor 
instituted heirs, but in the time of Gaius the praetor 
required that they should be, and in default would 
give them bonorum possessio contra tabulas, Justinian 
required the exclusion by name or the institution of 
all who but for their emancipation would have been sui 
heredes^ in default of which the will was to be void. 

Antonine enacted that a female emancipated descendant 
should only have the share she would have taken if 
not emancipated. 

4. Adoptive children. 

These, while under power, were in the same position as 
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natural children (see preceding paragraphs). On eman- 
cipation, however, they lost all rights of succession to 
their adoptive father. 
Exceptions. 

1. If a soldier on actual service does not institute or 
disinherit by name his children or posthumous children, 
but passes them over in silence, this is considered 
equivalent to disinheriting nominatim, 

2. A mother, or a maternal grandfather, is allowed the 
same privilege (for the persons referred to could never 
be their sui heredes). The children in this case, how- 
ever, have another remedy, ie, setting aside the testa- 
ment as inofficious, i,e, contrary to natural affection. 

Tit. xiv. — On the Institution of the Heir. 

The appointment of the heir was the important part of 
a Roman testament ; the heir was the person who 
carried on the legal existence of the deceased, and all 
dispositions, beside the appointment of the heir, were 
accessories to it, and were conditions or laws imposed 
upon the heir. 

" Hereditas est successio in universum jus quod defunctus 
habuitr " An inheritance is a succession to the entire 
legal position of a deceased man. The notion was 
that though the physical person of the deceased had 
perished his legal personality survived, and de- 
scended unimpaired on his heir or co-heirs, in whom 
his identity, as far as the law was concerned, was con- 
tinued." — Maine, A. Z., pp. 181, 182. 

" Inheritance was a universal succession occurring at 
death. The universal successor was heres or heir. He 
stepped at once into all the rights and all the duties 
of the dead man. He was instantly clothed with his 

entire legal person The term heres is no more 

used of the intestate than the testamentary heir, for 



68 Roman Law. 

the manner in which a man became heres has nothing 
to do with the legal character he sustained. 

Who might be instituted heirs. 

Anyone with whom the testator had the testantenti f actio ^ 
whether freemen or slaves. The following were ac- 
cordingly excluded — peregrini and deportati^ persons 
convicted of tr.eason, heretics, and the offspring of 
prohibited marriages. 

Slaves could be instituted heirs. A slave of the testator 
if instituted became free. A stranger's slave took the 
inheritance for his master if the latter had the testa- 
mentifactio with the testator. 

An enfranchised slave may accept or reject the inherit- 
ance at his pleasure ; unenfranchised, he is " /teres 
necessariusr 

An alienated slave acquires for the new master. 

The person who had the " nuda proprietas'' could not 
before the time of Justinian enfranchise the slave ; 
under Justinian the slave became free and could take 
as heir, but had to serve the usufructuary as long as 
the usufruct continued. 

A slave whose master is dead may be instituted heir, for 
the inheritance not yet entered upon represents the 
person of the deceased. 

If a slave belonging to several masters was instituted 
heir by a stranger, the masters had the benefit of the 
inheritance according to their shares in the slave. 

If a slave was instituted heir by one of several masters 
with a gift of freedom, he became the heres necessarius 
of the master who freed him, and a proportion of his 
value was paid to the other masters. 

Division of the inheritance. 

The testator might appoint one heir or more than one, 
and might, in the latter case, divide the inheritance 
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among the heirs in any proportion he thought fit. The 
testator's intentions, as regarded the proportions, were 
usually expressed by the "^j" and its subdivisions. 
The " as " was divided into twelfths or uncice^ and these 
twelfths were distributed as the testator thought pro- 
per. The following were the names of the various 
fractions of the as : 



One ounce. 


uncia 


— I 

TT 


Two ounces, 


, sextans 


— a — 1 
i r 7 


Three „ 


quadrans 


— 3 — I 

— IT — T 


Four „ 


triens 


4 1 
Tx T 


Five 


quincunx 


— S 


Six 


semis 


— 6 — I 
Tr T 


Seven „ 


septunx 


— 7 

— TT 


Eight „ 


bes 


— 8 — X 
i i T 


Nine „ 


dodrans 


— 9 — 3 
TT T 


Ten 


dextans 


— 10 — S 

1 1 7 


Eleven „ 


deunx 


I I 
TT 


Twelve „ 


as 


— I — the whole. 



The as represented the "inheritance : the testator gave so 
many ounces or twelfths to each. He might, however, 
make an " as " of any number of ounces ; thus, if he gave 
5 shares to one, 4 to another, and 2 to another, then 
the "^w" would consist of 5+4 + 2=11 uncicB. If 
another person had been joined as co-heir without any 
specified share, it would have been taken that the as of 
12 uncicB was meant, and this co-heir would have taken 
-i^. If the uncicB in this case had amounted to more 
than 12, or one as, the dupondius, or double as, would 
have been counted as the unit : if to more than 24, 
then the treble as, and so on. 

If one heir only was appointed as heir of one-half or six 
parts, the as was considered as 6 unci(B^ the rule being 
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that no one could die partly testate and partly in- 
testate. 

If the number of ounces assigned to the heirs amounted 
to 12, and there was one more heir without any part 
assigned, then this last took half the inheritance, and 
the others the remaining half. 

In case all the heirs had specified shares given them, and 
these shares exceeded or were less than the as, then 
the shares were abated or increased proportionately to 
make the whole equal to the as. 

Conditions, 

An heir cannot be instituted from or to any fixed time ; 
such a condition is void, and the institution is treated 
as if it were unconditional. When the institution is 
conditional, the heir enters upon the inheritance on 
the fulfilment of the condition, and upon and through 
the fact of his entry, his rights attach from the time of 
the testator's death. 

The institution of an heir from a fixed time violated the 
maxims : 

1. That no one could die partly testate and partly in- 
testate, and 

2. Semel heres^ semper heres. 

For such an institution would leave the inheritance vacant 
till the fixed time, so that the heredes ab intestato would 
have to take till then. When the fixed time arrived, 
the heredes ab intestato would cease to be heirs, which 
would violate the second maxim. 

Impossible conditions. 

These were treated exactly as if they did not exist. An 
immoral condition was deemed impossible. In the 
English law a bequest of personal property subject to 
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an impossible condition is valid. A stipulation, how- 
ever, in Roman, and a contract generally speaking in 
English law, would both be void if conditions known 
by the parties to be impossible were annexed. See 
also Brown's Law Diet, sub tit. Conditions. 



Tit. XV. — SuBSTiTUTio Vulgaris. 

Substitution was a conditional institution^ one heir or group 
of heirs being named to succeed an heir or group of 
heirs, who by any chance might not succeed to the 
inheritance. 

The object of this substitution was to prevent the action 
of the lex Julia et Papia^ which gave the shares of those 
instituted but legally incapable of taking, to the treasury. 

If an instituted heir died or refused to take his share of 
the inheritance, this share was divided amongst the 
other heirs in proportion to the amount of their original 
shares ; this was called theyV/j accrescendi. The testator 
might produce nearly the same result by substituting 
the heirs who entered on the inheritance for those who 
did not. The difference was, that in this latter case, 
the substituted heirs might refuse this additional part, 
whereas the instituted heirs, if they had once entered 
upon the inheritance, could not refuse the part accruing 
by the jus accrescendi. 

If several heirs have been instituted with unequal shares 
and are substituted reciprocally {invicem) to one another, 
they take the same shares in the substitution as they 
did in the institution, if no mention was made of any 
other distribution of shares. 

If a substitute was appointed to a substitute, the last 
substitute takes the portions of the instituted heir and 
the substitute without distinction. The rule is, " sub- 
stitutus substituto censetur substitutus instituto*^ Thus, 
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if A institutes two heirs B and C, and substitutes C to 
B and D to C, then, in case neither B nor C take the 
inheritance, D takes the part of each without distinction. 
If a testator, thinking a slave to be sui juris ^ instituted 
him and substituted another person to him if he did 
not take the inheritance, it was enacted by Tiberius 
that in case of the slave entering on the inheritance, 
the substituted person and the slave each took half. 

Number of substitutions. 
There was no limit to the number of substitutions that 
might be made. 

Tit. xvi.— SUBSTITUTIO PUPILLARIS. 

A testator might substitute an heir in place of his chil- 
dren under the age of puberty and in his power, the 
substitution taking effect if the children did not become 
the testator's heirs, or if they died under the age of 
puberty after becoming his heirs. If the son becomes 
heir and dies under the age of puberty, the substituted 
heir is then heir to the son. The object of this was to 
prevent the son dying intestate, as he would do if he 
died before the age of puberty. 

In a similar manner, children, grandchildren, or other 
descendants, if out of their mind, may have substitutes 
appointed for them as heirs in their place, although 
they have attained the age of puberty. On their re- 
gaining their reason, the substitution is void. This is 
termed substitutio quasi pupillaris. 

The person appointed must be a descendant or brother, 
if such existed ; if not, the testator had a free choice. 

In order to guard against fraud caused by an open sub- 
stitution to a son under the age of puberty, it was per- 
mitted the testator to write the second substitution 
(i>., to the son if he should die under the age of 
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puberty) in the lower part of the wrll, to be sealed up 
and kept secret during the life of the son. 

Parents may also substitute to their disinherited children. 

In every case of pupillary substitution, the substituted 
heir took all that the pupil would have had to dispose 
of by testament. 

A parent may only make a testament for his children 
when he can do so for himself. 

Substitutio pupillaris comes to an end in the case of 
males at fourteen, and females at twelve. 

A testator cannot substitute another heir after having 
instituted a stranger or son of full age, but can oblige 
the person instituted by z, fideicommissum or trust to 
give up the inheritance to a third person. 

[Substitution in Scotch law. A grant to A and his 
heirs, and if A shall die intestate and without aliena- 
ting, to B, would mean that A should have full power 
of alienation, but if he did not exercise it, the estate 
will go to B and his heirs. It would be expressed as 
a "grant to A, whom failing, to B." — Analysis of 
Austin, p. 157.] 

Tit xvii.— Modes in which Wills are Invalidated. 

A will legally made might be : — 

A. Ruptum or revoked, as by agnation of 3, suus heres, or 
by a subsequent testament, or, 

B. Irritunty rendered useless by the testator undergoing 
a change of status, or by no one taking the inheritance 
under it. 

A. A testament becomes " ruptum " as above : i. By the 
agnation of a new suus /teres — unless the heres had 
been instituted in anticipation. 2. A subsequent testa- 
ment acts as a revocation of a former one, if there could 
have been an heir under the latter one ; thus if an heir 
is instituted by the second testament and renounces. 
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the testator dies intestate, for the first testament is in- 
validated by the second, and in the hypothetical case 
there would be no heir under the second testament 

[Wills might also be revoked voluntarily by tearing, 
defacing, or the signification of an intention to revoke 
before witnesses.] 

The subsequent will acts as a revocation of the first, even 
though the heir in the latter be only instituted for 
certain particular things : he will be under 2.fideicam- 
missuM^ the terms of which are contained in the first 
testament, if it is expressed in the second that the first 
is to be valid. 

B. A testament becomes irritum or ineffectual : i. By 
the testator undei^oing a capitis dentinutio after making 
his will : if, however, he was subsequently restored to 
his former position, the praetor would grant bonorum 
possessio secundum tabulas^ in other words, he would 
order that possession of the property should be given to 
the persons and in the manner intended by the testator. 

A testament was said to be " destitututnl* when no one 
entered on the inheritance. 

Tit. xviii. — The " testamentum inofficiosumr 

A testament was said to be **i?tofficiosum" when it 
was contrary to the dictates of natural affection. If 
children or other near relations were unreasonably set 
aside, they might have the testament declared null and 
void on bringing the action de inofficioso testamento. 
This action could be brought among others by a father, 
son, brother, or sister of the testator. This action will 
not lie if the person can get a share of the inheritance 
by any other means. 

The lex Falcidia enacted that the heir should have one 
clear fourth of the inheritance, and that legacies and 
fideicommissa could only affect one-fourth. If the 



The Law of Things. 75 

testator gave anything at all, the action could only be 
brought for the amount necessary to make up the 
"Falcidian fourth," or quarta Falcidia, Before the time 
of Justinian the whole testament could be set aside. 

As a general rule, if any one accepted a legacy under a 
testament, he was supposed to acquiesce in its validity. 

This, however, does not apply to a tutor who accepts a 
legacy in the name of his pupil and on his behalf. A 
tutor, who in the name of his pupil attacks a will, does 
not, if unsuccessful, forfeit anything he may have taken 
under the will for himself. 

A person is debarred from the action de inofficioso testa- 
niento if he obtain the fourth of the inheritance in 
any of various ways, such as by XQ^gacy^fideicomMissum^ 
donatio mortis causAy or donatio inter vivos (if this latter 
was expressly intended to be counted as part of the 
quarta Fakidia), 

Whatever was the number of the persons who could 
bring the action, they took but one quarter, and this 
was divided amongst them. Justinian, in his Novels, 
made the amount one-half instead of a quarter, and 
settled that if the testament was declared inofficious, 
the trusts, legacies and appointments of tutors were to 
remain valid, only the institution of the heir being set 
aside. The testator had also to state his exact reason 
for disinheriting his ascendants or descendants. 

Tit. xix. — Classes of Heirs. 

I. Necessarii. A slave instituted heir was styled " «^r^j- 
sarius heresi' because he was obliged to take the inheri- 
tance, whether he desired it or not. The object of 
appointing a slave as necessarius heres was that, if the 
testator's property was insufficient to satisfy his liabili- 
ties, there might be no infamy attached to his name 
owing to the sale of his effects. The heres was legally 
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responsible for the testator's debts, but the praetor 
allowed the heir the " beneficium separationis " or right 
to have his own goods separated from those belonging 
to the inheritance, and the creditors could only recover 
from the heir the amount that came to him from the 
testator. If the heir's debts exceeded his assets, the 
creditors of the testator had the beneficium separationis 
to prevent the heir's creditors obtaining the property of 
the testator, by keeping the inheritance distinct from 
the heir's property. 

2. Sui et necessarii. Heirs sui et necessarii are those 
descendants of the testator who are in his power and 
become sui juris at his death. They are called sui 
because they are family heirs, and even in the father's 
lifetime are considered in some degree to own the in- 
heritance, or according to another view because they 
are persons in the power of the testator {sui as 
regarded him). They were styled necessarii because 
they were obliged to take the inheritance as if from an 
intestate until they were relieved by the praetor, who 
allowed them the beneficium abstinendi or right of 
declining to enter upon the inheritance, if they had not 
intermeddled with it. This right accrued to the suus 
et necessarius heres without any express demand, and it 
was not assumed that he would take the inheritance 
unless he expressed an intention to do so. 

3. Extranei. Those heirs who are not in the power of 
the testator are termed extranei. These heirs must 
have the testamenti factio^ i. At the time of making the 
testament : 2. At the testator's death : 3. At the time 
of entering on the inheritance. A change of status in 
the intervals between the first and second of these points 
of time is not regarded. 

[Testamenti /actio was not possessed fully by insane 
persons, the dumb, posthumous children, sons in the 
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power of a stranger, and slaves belonging to others. 
These can acquire by a testament although they cannot 
make nor witness one.] 

The necessity for the heirs having the testamenti f actio 
with the testator, had its origin in the period when the 
testamentary proceedings were carried on in the 
Comiiia Calata ; in these proceedings none but those 
who had rights of citizenship implied in the testamenti 
f actio could take part. 

Extranei heredes have the right of taking time to decide 
whether they will enter on the inheritance or not ; if 
they once enter on it, however, they cannot renounce it 
unless they can get relief from the praetor on the 
grounds of minority. 

The usual time allowed for deliberation was not less than 
100 days nor more than nine months. On an action 
to compel an extraneus to decide, he was presumed 
to have declined the inheritance, if the action was 
brought by a substituted heir or by a heres ab intestato^ 
and to have accepted it if the action was brought 
by legatees or creditors. (See Sandars, ii. 19, 5.) 

The beneficium inventarii was a privilege granted by Jus- 
tinian. The heir, by making an inventory of the 
property of the deceased, keeping his own property 
distinct, was only liable for the testator's debts as far 
as the inheritance would pay them ; if there was a 
surplus it went to the heir. 

Any act of ownership done by the heir towards the in- 
heritance was taken as a proof of his intention to enter 
upon the inheritance. A mere wish to accept the 
inheritance is said to be sufficient. 

[The method of " cretio " was abolished by Justinian. 
The heir had a fixed time given by the testator in 
which he had to declare his intention of accepting 
or rejecting the inheritance.] 
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Tit. XX. — Legacies. 

[Legacies are here considered somewhat out of place 
among modes of acquiring a universiias rerum^ but as 
they are so closely connected with the subject of testa- 
ments it is better to discuss them here.] 
A legacy was a charge on the heir to pay over a certain 
portion of the inheritance to the legatee. If there was 
no heir there could therefore be no legacy. 

[The forms of legacy /^r vindicationem^per damnation 
nem^ sinendi modo and per prceceptiofum were abolished 
in the time of Justinian, by whose legislation all 
legatees might bring a real or a personal action to 
recover what was left to them. The old forms were — 

1 . Per vindicatiofiem — made thus : ^^ftomiftem Stichtim 
do lego;** the thing became the property of the legatee, 
who could recover it by vindicatio, 

2. Per damnationem : the formula was, "Heres meus 
damnas esto dare." The legatee had a personal action 
to oblige the heir to pay or make over what the 
bequest ordered. 

3. Sincfidi modo : the heir had to allow the legatee 
to take the thing bequeathed. The legatee did not 
acquire the ownership till he obtained possession. 
His remedy if he failed to get possession was a per- 
sonal action against the heir. 

4. Per prceceptionem, A form of legacy to the heir 
to take the specific thing before receiving his share of 
the inheritance. The heir could bring the action 
**/ami/ia erciscunda** to enforce his right.] 

Justinian placed all legacies on the same footing, and 
allowed the rights of legatees to be enforced either by 
real or personal actions : fideicommissa were also assi- 
milated very nearly to legacies, the practice being that 
if the gift was not sufficiently valid as a legacy it was 
enforced as a trust or fideicommissum. 
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What might be bequeathed by legacy. 

As a general rule not only the property of the testator, 
but things that belonged to a stranger, if the testator 
knew that the things were another's. The heir had 
either to give the thing or its value to the legatee ; the 
onus of proof, however, rested with the latter, who had 
to show that the testator knew the thing bequeathed 
to be the property of another. 

If a thing in pawn were given as a legacy the heir was 
bound to redeem it, if the testator knew that it was 
pledged. If, however, the legatee acquired the thing 
by any method of clear gain (such as by gift), then he 
could not recover the value from the heir ; he could do 
so, however, if he had acquired the thing by purchase. 
This rule was founded on the maxim that two modes 
of acquiring, each being one of clear gain, could not 
meet in the same person, " duas lucrativas causas in 
eundem hominem concurrere non posset 

Things not yet in existence, as the future produce of land, 
may be given by legacy. 

Co-legatees, 

If the same thing be given to two persons conjointly, as 
by the formula Seio et Titio ftominem Stickum dolego^ox 
separately, as by the formulas Titio hominem Stickum 
do lego, Seio hominem Stichum do lego, in both these 
cases the legacy is divided between the legatees, and 
if one dies or fails to take, the whole goes to the co- 
legatee. 

Justinian enacted that when a gift to a co-legatee failed, 
the legacy accrued to the other co-legatees. 

Co-legation might be effected in three ways : — 

1. Re, equivalent to separately {v. supra). 

2. Re et verbis, equivalent to conjointly {v, supra). 

3. Verbis. This only nominally effected a co-legation. 
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The gift was made to two or more, but their respective 
shares were assigned to the legatees. 

Justinian removed the restrictions imposed by the lex 
Papia Poppaea as to legacies lapsing (caducd) when 
left to unmarried or childless persons. 

If a legatee has a legacy of landed estate left him, of 
which he has previously acquired the bare ownership 
by purchase and the usufruct by gift, he can recover 
the value of the nuda proprietas from the heir. 

If a testator bequeath a thing which belongs to him, 
thinking it does not, the gift is valid : if he bequeaths 
a thing which does not belong to the legatee, thinking 
it does, the legacy is also valid. 

Subsequent alienation or hypothecation by the testator 
of the subject of a legacy does not make it void, if he 
made it without any intention of revoking the legacy. 

A discharge (liberatio) of a debt due to the testator can 
also be the subject of a legacy, and the legatee can, by 
suing on the testament, compel the heir to extinguish 
the debt. A debt could also be postponed by a legacy, 
and if the heir sued, he could be repelled by an exceptio 
dolt malt, 

A legacy of a debt from the debtor to the creditor is not 
effectual, unless the debtor were to bequeath absolutely 
what was due conditionally or at a future time, for in 
this case the creditor would take some advantage. 

The rules of English law as to satisfaction of debts by 
legacies are somewhat similar. (See Brown's Law 
Diet., sub tit. Satisfaction of debts.) . 

" The general rule is, that a legacy equal to or greater 
than the debt is a satisfaction, but that a legacy less than 
the debt is not even a satisfaction of it pro tanto^ and in 
determining what is less, that may be either in amount, 
or in time of payment, or in certainty of payment. 
And as the leaning of the Court in this case is against 
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satisfaction, very slight circumstances are allowed to 
rebut the doctrine of satisfaction so that the creditor 
will take cumulatively both his debt and the legacy." 

By the same analogy a husband could give a wife her 
dos by way of legacy ; he was said prcelegare dotem, i,e, 
to give back at once what the wife could only recover 
after certain delays allowed by law. 

[So the English law as to the satisfaction of portions 
by legacies and legacies by portions is that the legatee 
or portionist shall take one only and not both. 

What is due under a settlement is recoverable as a 
debt, while that which is due under the will, in excess 
of the amount of the settlement, is voluntary bounty 
and is liable to abatement. See Brown's L. Diet., under 
" Satisfaction."] 

If the subject of a legacy is destroyed without the instru- 
mentality of the heir, the loss falls on the legatee. If, 
however, the subject of the legacy is the heir's slave, 
and this slave is manumitted, the heir is responsible 
whether he knew of the legacy or not. 

If the testator bequeathed female slaves and their off- 
spring the latter went to the legatee if the former 
died, and if ordinary slaves and vicarial ones were 
bequeathed together and the former died, the latter 
became the property of the legatee. It was otherwise 
in the bequest of a slave v^itYihis peculium ; if the slave 
died, the legatee took nothing ; and if a farm with its 
stock and implements was bequeathed and the land 
was alienated, the legatee did not get the implements. 

If a flock is given as a legacy, any sheep added to it after 
the making of the testament pass to the legatee, who can 
claim the remnant of the flock if only one sheep is left. 

Any increase or decrease in the pecu/ium of a slave left to 
him is so much gain or loss to the legatee. If the 
peailium be left to the slave himself, the additions to 

G 
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t\iQ peculium between the making of the testament and 
the heir's entering upon the inheritance go to the 
legatee ; if the legacy be to a stranger, only that which 
is acquired by means of the peailium goes with the 
peculium itself. 

[The vesting of an interest is expressed in the phrase- 
ology of the Roman law by the expression dies cedit ; 
the expression dies venit being used to denote the fact 
of the interest becoming a present one.] 

A debt due to the testator may be left as a legacy, and 
the heir is obliged to recover the money by the usual 
actions for the legatee. 

In case the testator describes the gift generically, thus, " a 
sheep," "a slave," the choice of the particular thing 
rested with the legatee unless the testator expressed a 
contrary intention ; before the time of Justinian, if the 
legacy was per vindicationem the legatee had the same 
privilege, but if it -w^sper damnationem the heir might 
exercise his choice as to the thing with which he would 
fulfil the obligation put upon him. 

If the testator expressly gave a legacy of selecting one 
from among certain things, called legatum opiionisy and 
the legatee does not exercise his choice, the heir might. 
Before the time of Justinian the right if not exercised 
by the legatee was lost. 

Who could be legatees. 
The general rule is that those only who have the testa- 
menti /actio with the testator can be legatees. In the 
time of Justinian the only persons who had not the 
testamenti f actio were barbaric deportatiy and heretics. 
The restrictions as to the Latini Juniani^ and as to un- 
married and childless persons, were abolished by Jus- 
tinian. 
A legacy could not be left to an uncertain person ; a de- 
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scription such as " the person who will be consul next 
year " was held to be not sufficiently definite. A legacy 
to an uncertain person among a certain definite number 
was valid, as to one of the testator's cognati who should 
marry his daughter. 

The posthumous children of a stranger were never allowed 
by the civil law to take either as heirs or legatees, but 
the praetor gave them bonorum possession and Justinian 
permitted their institution as heirs. 

[A mere mistake in naming a legatee is immaterial, 
provided the description points out the person meant ; 
and neither a false description of the thing bequeathed 
nor a false reason for the legacy itself will invalidate 
the bequest.] 

A legacy to the slave of the testator's heir is entirely 
void : subsequent manumission of the slave will not 
make it valid, even if it takes place in the testator's 
lifetime. On the other hand, if a slave is appointed 
heir a legacy may be given to the slave's master ; if 
the slave enters upon the inheritance at the command 
of this master the legacy is void, but in such a case as 
the slave being transferred to another master, the 
legacy to the former master is good. 

Before the legislation of Justinian all legacies placed in 
the testament before the institution of the heir were 
invalid ; he enacted that the intention of the testator 
alone should be considered. A legacy to take effect after 
the death of the heir or legatee was void, but one to 
take effect from (say) the day before their death would 
be upheld, as in this case there would be a vested 
interest to be transmitted. 

Penal legacies, L c, legacies which were to take effect as 
a punishment of the heir for not fulfilling the wishes 
of the testator, were void before Justinian's time. 
Justinian, however, treated them as other conditional 
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legacies, and consequently they were only void when 
the condition was immoral or impossible. 

Tit. xxi. — Revocation of Legacies, 

Revocation of a legacy might be effected by the ex- 
pression of the testator's wish to revoke, and need not 
be in terms directly the opposite of those in which the 
legacy was given. 

[When the formulae were used to give a legacy, the 
exactly opposite forms were used to revoke them. 
Thus a legacy given by the formula do lego would be 
revoked by the words non do non lego^ 
A legacy might in the same way be transferred from 
one person to another, the transfer operating as a 
revocation of the gift to the first legatee as well as a 
gift to the second. 

Tit. xxii. — The " Lex Falcidiar 
Limitations as to amount of legacies. 

By the law of the Twelve Tables no restriction was set 
as to the amount that might be left in legacies ; the 
lex Falcidia forbade more than three-quarters of the 
inheritance being so left ; the other quarter, under the 
name of the qiiarta Falcidia^ being reserved for the 
heir or heirs. 

If two heirs are instituted, each has the benefit of the 
lex Falcidia, so that each is entitled to a clear fourth 
of his own moiety unburdened by legacies. 

The value of the estate at the death of the testator was 
that upon which the calculation was made. 

If the inheritance became less than would support the 
legacies after giving the heir the quarter allotted him 
by the testament, the legacies would nevertheless be 
due ; the heir, however, would be at liberty to refuse 
the inheritance, and the legatees would in such a case 
compromise with the heir, lest by his refusal to enter 
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upon the inheritance the whole should be lost to 
them. 

If nothing was left to the heir he would, even if the 
inheritance increased in value up to the time it was 
entered upon, still take a clear quarter of the whole. 

Before the calculation of the value of the inheritance was 
made, the testator's debts, funeral expenses, and the 
price of the manumission of slaves had to be deducted. 

An heir who carried out a secret trust for the benefit of 
a person who could not otherwise have taken, lost his 
right to the Falcidian fourth. 

See Ulpian, 25, 17, quoted by Poste, p. 274. 

" Siquis in fraudem tacitam fidem accommodaverit ut 
non capienti fideicommissutn restituat nee quadrantem 
eum deducere senatus censuit^ nee caducum vindicare ex eo 
testamento si liberos habeat!^ " An heir who lends his 
assistance to the evasion of the law by the acceptance 
of a secret trust in favour of a disqualified beneficiary, 
loses by decree of the senate his right under the lex 
Falcidia to retain one-fourth of his inheritance, and to 
claim the escheated legacies to which (by the lex 
Papid) he would have been entitled as a father of 
children." 

Tit. xxiii. — FiDElCOMMISSA. 

Kfideicommissum^ or testamentary trust, might relate to 
the whole inheritance, in which case it was analogous 
to the institution of an heir, and it might relate to a 
part of the inheritance only, in which case it was 
analogous to a legacy, 

Ulpian's definition (Posters Gaius, p. 287) of the difference 
between a legacy and a fideicommissum is as follows : 
— ^** Legatum est quod kgis modo^ id est^ imperative^ tes- 
tamento relinquituVy nam ea qua precativo modo relin- 
quuntur fideicofnmissa vocanturr — Ulp. xxiv. i. "A 
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legacy is a legislative or imperative testamentary dis- 
position ; a precative disposition (a disposition in the 
form of entreaty) is a trust" 

Origin of testamentary trusts. 

When testators wished to leave legacies to persons who 
were not qualified to take them by the strict law of 
Rome, they entrusted the legacy to some person 
capable of taking by testament, relying on his honesty 
to carry out the trust. Fideicommissa gradually came 
under the jurisdiction of the praetor, who interposed his 
authority to compel their enforcement. 

Sir H. Maine (Anc. Law, p. 223) says : — " I regard the 
Roman horror of intestacy as a monument of a very 
early conflict between ancient law and slowly changing 
ancient sentiment on the subject of the family. Some 
passages in the Roman Statute Law, and one statute 
in particular which limited the capacity for inheritance 
possessed by women, must have contributed to keep 
alive the feeling, and it is the general belief that the 
system of creating fideicommissa^ or bequests in trust, 
was devised to evade the disabilities imposed by those 
statutes." 

I. Hereditates FideicommissaricB, Trusts of inheritances. 

A legal heir must first be instituted, and this heir may be 
bound by 2i ficUicommissum to transfer the inheritance 
to another person. This was generally effected by a 
fictitious sale of the inheritance. In the reign of Nero 
the praetor first allowed equitable actions to be brought 
and defended by the person to whom the inheritance 
had been sold (the fideicommissarius)^ as if he was the 
heir. 

By the Sc, Trebellianum^ A. D. 62, the fideicommissarius 
was put exactly in the place of the instituted heir. 

As the instituted heir would gain nothing by such a 
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transaction as is described above, and would probably 
refuse the inheritance, the Sc. Pegasianum (A.D. 70) 
gave the heir a fourth part of the inheritance in the 
same way as the lex Falcidia had settled in the case 
of legacies. 

The person who took the inheritance under a fidei- 
commissum entered into agreements with the heir so 
that they shared the losses and gains that might arise, 
just as if the fideicommissarius had been a partiary 
legatee, i, e., a legatee to whom a share of the whole 
inheritance had been left as a legacy. 

By the Sc, Trebellianum, if an heir had a quarter reserved 
and restored the rest to the fideicofnmissariuSy then all 
actions might be brought against each according to 
their respective shares. 

By the Sc. Pegasianum^ when the fourth part was not 
reserved for the heir he might take this fourth part, 
and the fideicommissarius would be in the position of 
a legatee. If he made over the inheritance entire he 
might protect himself by stipulations ^^ ejnptce et venditce 
hereditatisr 

The praetor could compel the fiduciary heir to enter if 
he refused to do so, and in this case all actions would 
pass at once to \}[i^ fideicommissarius, 

Justinian consolidated the provisions of the Sec, Pega- 
sianum and Trebellianum^ and enacted that the heir 
could retain the fourth and th^ fideicommissarius viOvXA 
be in loco heredis. 

If a particular thing is given to the heir equal to or 
greater in value than one-fourth of the inheritance, the 
fideicommissarius took all except this part and had 
all the actions transferred to him. 

Fideicommissa may be established otherwise than by tes- 
tament ; thus, a person to whom an estate will descend 
ab intestato may be commanded verbally to make a 



88 Roman Law. 

certain disposition of part of the inheritance, and such 
a disposition would be enforced. 

A fideicomtnissarius may also be enjoined to make over 
th^ fideicommissumydinA could not retain a fourth. 

Fideicomntissa were first made obligatory by Augustus. 
In case the trust could not be proved either as existing 
in writing, or by the oaths of five witnesses, the heir 
might be put on his oath and compelled to deny 
the existence of the trust or to fulfil it. The fidei- 
commissarius must first, however, make oath that he 
is acting bond fide. 

Tit. xxiv. 

2. (See p. 86.) Fideicomntissa rerum singularum. Tes- 
tamentary trusts of particular things, 

A testator may bequeath any particular thing by fidei- 
commissum, and this may be a charge either on an 
heir, legatee, or fideicommissarius. The property of 
any person may be so given, and the only rule is that 
no one can be compelled to restore, in the shape of a 
fideicommissumy a greater value than he received under 
the testament. If, however, the subject of the fidei- 
commissum belonged to the fideicommissarius^ he had 
to give it, whatever was its value, if he accepted \vhat 
was given him in the testament, as he might exercise 
his discretion of refusing what he would receive under 
the testament. 

An heir, legatee, or fideicommissarius ^ may be requested 
to enfranchise a slave, and if the slave is not the pro- 
perty of the testator, he must be bought and enfran- 
chised ; upon which he becomes the freedman of the en- 
franchisor. If the master of the slave refused to sell him, 
the operation oi the fideicommissum was only delayed. 

The form in which z, fickicommissum was created was im- 
material, provided the testator's intention was ascer- 
tainable. 
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Tit. XXV. — Codicils. 

Codicils were in the form of directions to the heirs under 
a testament, or the furedes ab intestato, and were en- 
forced as fideicamntissa ; if there was a testament they 
were treated as additions to it, if there was no testa- 
ment they were valid ^.s fideicommissa. 

A testament might have a clause annexed to it, providing 
that if it failed to take effect as a testament it should 
operate as a codicil. 

A codicil made before a will is valid, if no intention is ex- 
pressed in the will of revoking the provisions of the codicil. 

The provisions of codicils actually confirmed in a testa- 
ment took effect as legacies. 

An inheritance may be given away directly by means of 
a fideicommissum, though no condition can be imposed 
nor heir substituted in a codicil. 

Justinian enacted in the Code that codicils were to be 
made uno contextu^v&chd^y or in writing, in the presence 
of five witnesses. 

See Ortolan, Nasmith and Prichard's Translation, p. 
314: — " Every wish of the deceased was also void if 
it had not been legally expressed in the will, approxi- 
mate formalities having been observed. Written 
down without any solemnity, these codicilli were only 
a prayer addressed to the heir, who was left free 
to accede to it or not as he pleased. However, in 
proportion as it was left optional by the law, the more 
public opinion was brought to bear on the man who 
wished to take advantage of his freedom . , . Augus- 
tus ordered even the consuls to exert their authority to 
protect the wishes of the testator whenever equity and 
good faith should require it. It became necessary at 
last to create two fresh praetors for the special purpose 
of dealing with these matters, who decided each case 
extraordinarily, i.e. extra ordinem, without sending it 
before a judge, upon its merits." 
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Book iii.,Tit.i.— Intestate Succession. Bookiii.(i.— xii.). 

See table, p. 60. 

The preference of the Romans for Testacy is thus 
explained by Sir Henry Maine, Anc. Law, p. 222 : — 
" If (emancipated) sons were deprived of their inheri- 
tance by an intestacy, the reluctance to incur it requires 
no further explanation Every dominant senti- 
ment of the primitive Romans was enlivened with the 
relations of the family. But what was the family? 
The law defined it one way, natural affection another. 
In the conflict between the two the feeling we would 
analyze grew up, leaving the form of an enthusiasm 
for the institution by which the dictates of affection 
were permitted to determine the fortunes of its 
objects." 

A. Before the time of the Novels of Justinian, 

A person dies intestate if he has made no will, or one 
that is not valid. 

Before the time of the Novels the succession to the in- 
heritances of intestates was given first to the sui heredcs^ 
next to the agnatic and next to the cognatu 

I. The *' sui heredes'' 

Upon these the inheritance first devolved according to 
the laws of the Twelve Tables : those persons were sui 
heredes who were under the power of the testator, and 
became sui juris at his death. 

[Exceptions. — i. Posthumous children who would, if 
born during the lifetime of their father, have been in 
his power, are counted among the sui heredes, as also 
are posthumous grandchildren if conceived within the 
lifetime of the grandfather. 

2. Children who were in captivity when the father 
died, and returned afterwards, became sui heredes by 
the Jus postliminii. 
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3. On the other hand, if the parent is convicted of 
treason, he can have no suus heres and his property 
goes to ^^fiscus^ 
The sui heredes may become heirs without their know- 
ledge, no act of their own being necessary for the 
acquisition of the inheritance. 



Division of the inheritance among the sui heredes. 

They took per stirpes and not per capita^ that is, children 
were allowed to represent and take the share of a 
deceased parent ; for example, if a man died leaving 
three sons, A, B, C, and two grandchildren E and F by 
a deceased son D, then A, B, and C take one-fourth 
each, while E and F take the share that would have 
been their father's if he had been living. In taking 
per capita^ A, B, C, E, and F would all have taken 
equally. 
Emancipated children or other descendants were admitted 
by the praetor to the " bonortim possessio " of the por- 
tion of the inheritance to which they would have been 
entitled had they remained in the ancestor's power. 
They had, however, to bring into the common fund all 
that they had acquired since emancipation, for such 
acquisition (if emancipation had not taken place) would 
have belonged to th^ pater familias. This was termed 
collatio bonorum. 



Rights of adopted children. 

Before the time of Justinian, adoptive children succeeded 
as sui heredes to their adoptive parent, but had no 
rights of succession to their natural parents : if, how- 
ever, they had left their adoptive family before the death 
of their natural parent y they were called by the praetor 
to the inheritance of their natural parent ; if they had 
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left the adoptive family after the death of the natural 
father, they do not gain anything by inheritance from 
the latter. Adoptive children, however, whether eman- 
cipated or not, came in with the cognati (after the sui 
heredes and agnati had been exhausted) in the succession 
to their natural parent. 



Cfianges made by Justinian in the law as to adoptive children. 

Justinian changed the law completely by enacting that 
children adopted by a stranger should have full rights 
of succession to their natural parents ; the adoptive 
children also had the right of succeeding as sui fteredes 
on the intestacy of the adoptive father, but they had 
no remedy if disinherited in the testament. The case 
of adoption by an ascendant, however, formed an ex- 
ception : this was termed adoptio plena (see p. 15), 
and the adoptive child had exactly the same rights as 
a natural one. 

The children of daughters and granddaughters, who by 
the ancient law came in only with the cognati^ were per- 
mitted by the constitutions of the Emperors Theodosius, 
Valentinian, and Arcadius to take the share of their 
parent, subject to the deduction of one-third. Justinian 
allowed them to succeed to the whole of such share. 

Tit. ii. — In default oi sui heredes ^'^ next class of heirs who 
were called to the inheritance were the agnatic or 
rather such of the agnati as were not sui heredes 
(see p. 90). 

2. The Agnates, 
The distinction between agnatic and cognatic relationship. 
Sir Henry Maine (Anc. Law, p. 59) says : — " The old 
Roman law established a fundamental difference be^ 
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tween agnatic and cognatic relationship, that is, between 
the family considered as based upon common subjection 
to patriarchal authority, and the family considered (in 
conformity with modern ideas) united as through the 
mere fact of a common descent." 

Agnati were those cognati who were related through 
males, and who would, if the common ancestor was 
alive, have been in his power. On the failure of the 
sui lieredes the agnates were called to the inheritance, 
the nearer degree excluding the more remote : in the 
time of Gaius, female agnates, except daughters, were 
not included in the agnatic succession, though the 
praetor gave them bonorum possessio {unde cognati) 
after the other agnates had been exhausted. 

Justinian admitted female agnates on the same footing 
as males. 

Adopted children are in the same position as natural 
ones, and rank as agnates. 

Justinian also admitted a sister's sons and daughters with 
the agnates, whether of the half or whole blood. 

When the agnates are called to the inheritance, those of 
the nearest degree take to the exclusion of the others : 
if there are several in the same degree, they all take 
together, and equally. Representation was not allowed, 
so that children did not take the share of their de- 
ceased parent. 

In case the nearest of the agnates refused the inheritance, 
then, by the old law, the praetors called the cognati to 
the inheritance. Justinian, however, allowed the agnati 
of the next degree to take, in case of the refusal or 
failure of those of the nearest degree. This enactment 
was, probably, due to the consideration of the fact that 
the agnates [of the second degree had all the burdens 
of tutelage if those of the first refused. 

An ascendant who had emancipated a descendant under 
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a fiduciary agreement {contractd fiducid)^ retained 
similar rights to those of a patron. This fiduciary 
agreement was presumed to exist in every emancipa- 
tion according to Justinian's legislation. The ancestor 
would thus naturally succeed after the sui heredes, but 
Justinian postponed his rights to those of the brothers 
and sisters of the deceased. 

Tit. iii. — The Senatus Consulttim Tertullianum, 
By the law of the Twelve Tables, mothers and children 

had no reciprocal rights of succession. 
The praetors, however, admitted such persons in their 

position of cognati to the possessio bonorum unde 

cognati. 
The Emperor Claudius first allowed a mother to be 

counted among the legitimi heredes. 
The Sc, Tertullianum enacted that a mother (though in 

the power of a parent), having iki^jus trium liberorum^ 

should be allowed to succeed her intestate children. 
Mothers were excluded by : 

1. The sui heredes — for example, by the children of 
a deceased son. 

2. (a) The son or daughter of a daughter sui juris, 
(0) The brothers of the deceased. 

The mother, however, divided the inheritance with 

the sisters if there were no brothers. 
All other agnates were excluded by the mother. 

3. The grandfather if the father was living, but not 
if the father was dead. 

The condition of having the jus liberorum was abolished 
by Justinian. 

Changes effected by Justinian, 
Justinian enacted that the mother should be preferred 
before all " legal " heirs except the brothers and sisters. 
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If there were no brothers the mother took half, and the 
sisters the other half; if there were brothers and sisters 
they all took equally, per capita. 
If a mother failed to demand the appointment of a tutor 
for her infant children for a twelvemonth, she lost her 
rights of succession. If the paternity of a child was 
uncertain, provisions of the Sc, Tertullianum still took 
effect. 



Tit. iv. — Tlie Senatus Consultutn Orphitianum, 
This enactment provided that children should be reckoned 
as legitimi heredes of their mother, and should be pre- 
ferred to all other agnati. Until the repeal of the Sc. 
Tertullianum the mother of the deceased shared the 
inheritance with the deceased's children. This privilege 
was extended to grandchildren by a constitution of 
Theodosius. 
These privileges were not forfeited by the minima capitis 
deminutio. 



Right of accrual among fteredes legitimi. 

The share of an heir who was called to the inheritance 
but did not actually enter, went by accrual to the heirs 
who did enter ; the shares accruing to an heir who 
entered but did not obtain his portion of the inheritance, 
went to his heirs. 



Summary of tlie c/ianges in tfte Law as to the succession of 

Agnates, 

Agnati originally included only those related through 

males, and as opposed to the narrower term sui heredes 

the agnati were collaterals in the same civil family. 

I. Emancipated brothers and sisters were included by 
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Justinian, who allowed uterine brothers and sisters to 
rank with consanguinei. 

2. Mothers and children were allowed reciprocal rights 
of succession bythe SccTertullianum and Orphitianum, 
a privilege extended to grandmothers and grand- 
children by a later constitution. 

3. Justinian allowed males and females to be on the same 
footing, restoring the rules of the Twelve Tables. 

4. Justinian permitted devolution among the agnati, so 
that if those of the nearest degree refused those of the 
next were called to the inheritance. 



Tit. V. — 3. The succession of Cognates, 
After the sui heredes and the agnati had been exhausted, 
the old law gave the inheritance to the gentiles or 
members of the same ^' gensP Gentile succession had 
long been extinct, even in the time of Gaius, and, in- 
stead of the inheritance lapsing to the state, the praetors 
had instituted the custom of calling the cognati or 
blood relations, i£, those related either through males 
or females. 
The following are called among the cognates : 

1. Agnates who could not take as such, owing to a 
minima capitis deminutio, 

2. Collateral relations united through females. 

[Children in an adoptive family also succeeded as 
cognati in their natural family. But Justinian's legis- 
lation left the adoptive son in his natural family.] 

3. Illegitimate children, as having no legal father, could 
have no agnates, but succeeded as cognates. 

Tit. vi. — Degrees of Cognation. 
The cognates were admitted to the inheritance if they 
were within the sixth degree of relationship, except in 
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the case of children of second cousins, who were ad- 
mitted up to the seventh degree. 

Every step of relationship between an ascendant and a 
descendant was counted as one degree. The relation- 
ship of two persons to one another was computed by 
counting the steps from one of the persons up to the 
common ancestor and down to the other person. Thus, 
brothers were in the second, and brothers' children 
(or first cousins) in the fourth. 

The old law recognized no relationship, either agnatio or 
cognatio, between slaves, but Justinian allowed the 
children of slaves, if emancipated or born after their 
parents' emancipation, to succeed their parents, if 
these had been emancipated also. 

In such cases, the children had also mutual rights of 
succession to one another. 

The cognates were admitted (after the sui heredes and 
agnates had been exhausted) in order, according to 
their degrees of relationship, the nearer degree exclud- 
ing the more remote. 

Succession to freedmeti s property , 

1. By the law of the Twelve Tables, the freedman was 
not required to mention the patron in his will, but if 
he left no sui heredes the patron succeeded. 

2. The praetors obliged every freedman to leave half of 
his property to his patron, in default of which the 
praetor would grant bonorutn possessio contra tabuUxs. 

If the freedman left a natural child the patron was 
excluded, otherwise he took half on the freedman's 
intestacy. 

3. The lex Papia Poppcea provided that if the freedman 
left a fortune of more than 100,000 sesterces and one 
child, the patron took half the property, if two children, 
one-third, if three children, nothing. 

H 
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4, A constitution of Justinian's orders that if a freed 
man or woman dies intestate, and without children, 
the patron takes all the inheritance ; if there are any 
children they exclude the patron. 

If the freedman dies testate without children, leaving 

. more than 100,000 sesterces (100 aurei)^ the patron is 

entitled to a third, clear of all burdens or incumbrances. 

If the property of the deceased was less than 100 

aurei, the patron took nothing against the will. 

Patrons and their cognates up to the fifth degree are 
called to the inheritance of freedmen. 

[All freedmen in the time of Justinian had the rights 
of Roman citizens, the distinction of Latini and Dedi- 
titii being abolished. The peculium of Latini and 
Dedititii formerly reverted to the patrons on the death 
of the freedmen.] 

Tit. viii. — Assignment of freedmen. 

A patron may assign his freedman to any of his children 

under power to the exclusion of the others. If the 

child died or was emancipated, the assignment was 

rendered null. 
Any expression of the assignor's intention was sufficient 

to create an assignment. 

Tit. IX. — BONORUM POSSESSIO. 

In the strictness of the old law no other mode of 
succession was recognized than that of the " heredes'' 
The praetors, however, often placed the heirs in posses- 
sion of the inheritance (which was the readiest mode 
for the heir to get such possession) by means of the 
interdict, " quorum bonorum^ 

By degrees the praetors gave ''possessio bonorum'* to those 
as to whose claims the law was silent, having regard 
to natural equity in their decisions rather than to 



The Law of Things. 99 

inferences from the civil law. The persons to whom 
the praetors g^ve th^ possessio bonorum were not thereby 
created heredes^ but stood in their places, and obtained 
all the advantages that an heir would have had. 

" The praetor could not confer an inheritance on any- 
body. He could not place the heir or co-heir in that 
very relation in which the testator had himself stood to 
his own rights and obligations. All he could do was 
to confer on the person designated as heir the practical 
enjoyment of the property bequeathed, and to give 
the force of legal acquittances to the payment of the 
testator's debts. When he executed his powers to 
these ends the praetor was technically said to com- 
municate the bonorum possession — Anc, Law^ p. 211. 

A. Bonorum possessiones ex testamento. 

If there was a testament the praetor gave : 

1. Possessio contra tabulas to children passed over in 
the testament. Or, 

2. Possessio secundum tabulaSy if the testament was 
defective so as not to satisfy the requirements of 
the civil law. 

B. Bonorum possessiones ab intestato. 

[(a) Forms applicable to persons of free birth. 
(/S) Forms applicable only to freedmen.] 

(a) I. Unde liberie whereby possession was given to the 

sui heredes and those called with them. 
(a) 2. Unde legitimiy for those entitled to be heirs by 

the laws of the Twelve Tables and subsequent 

legislation. 
f/3) [3- Unde decem personce: for the ten persons who 

might be called before the emancipating patron. 

This form was abolished by Justinian.] 
4. Unde cognati. For the cognates. They had no 

claim to the succession, except under the edict of 

the praetor. 
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[{0) 5. Turn quern ex familid. For the nearest 
member of the patron's family, in default of the 
sui heredes taking under the " unde legitimir 
(0) 6. Unde liberi patroni patroiKBve et parentes eorutn. 
This form and the preceding one were abolished 
by Justinian, the alteration of the law as to 
patronage rendering them needless.] 
(a) 7. Unde vir et uxor. This gave the husband and 

wife reciprocal rights of succession. 
[(g) 8. Unde cognati manufprissoris. For the cognates 
of the manumittor. This was also abolished in 
Justinian's time.] 
9. Uti ex Ugibus. This form was for giving the pos- 
session to those to whom the law expressly said it 
should be granted. It was instituted by Justinian. 
There were certain times fixed within which the persons 
entitled had to claim the possessio bonorum. Parents 
and children were allowed one year ; agnates and 
cognates one hundred days. Only dies utiles, working 
days, were counted. Till the time of Constantius a 
formal demand of the possessio before the praetor in 
Rome, or the presses in the province, was necessary ; 
from then till the time of Justinian application could 
be made to any magistrate, and Justinian allowed the 
applicant to express his intention in any manner. If the 
first person entitled refuses, those of the same degree 
are called, and after them those of the next degree. 
[Changes in the law of intestate succession effected by the 

I iZth and 127/A Novels. 
All distinctions between the hereditas and bonorum pos- 
sessio were abolished, and the following order of succes- 
sion instituted : — 
I. Descendants, without distinction of sex or degree, 
taking per capita in the first degree, and per stirpes in 
the second. 
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2. Ascendants (sharing with brothers and sisters if any). 
If there were ascendants on both sides each side took 
half the inheritance. 

3. Collaterals. In the first place brothers and sisters of the 
whole blood, who were represented by their children 
if dead, next brothers and sisters of the half blood. 
In default of these, the nearest relation succeeded.] 

Tit. X. — Arrogatian as a mode of acquisition per universi- 
tatetn. 

In the time of Justinian the arrogator merely acquired 
the usufruct of property coming to the arrogated 
person from an extraneous source, the dominium re- 
maining with the son. 

If the arrogated son dies in the adoptive family, the 
arrogator succeeds if there are no persons who would 
be preferred to a father. 

The property of the arrogated son was answerable for 
his debts, but the arrogator was not liable to be sued 
except on behalf of the son, though he could sue for a 
debt due to the son. 

[Before the time of Justinian usus and usufruct, as well 
as personal obligations, had been extinguished by the 
minima capitis deminutio consequent on arrogation.] 

Tit xi. — Addictio bonorum libertatis causa. 

In case the heirs of all classes and the fiscus refused an 
inheritance, then, if there had been a gift of freedom 
to slaves by will or codicil, the inheritance might be 
adjudged to an applicant who- would take the full 
liabilities of it and satisfy the creditors. This was, 
therefore, a mode of succession per universitatem ; it 
was introduced first by Marcus Aurelius, with the 
object of preventing the failure of a gift of liberty to 
slaves, and of sparing the reputation of the deceased 
by preventing the sale of the inheritance. 
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If the addictia takes place, the gift of freedom made to 
slaves in consequence cannot be revoked by the resti- 
tutio in integrum of the heir. 

Tit xii. — There were other modes of succession /w «hiiw- 
sitatem, such as the bonorum venditio by creditors of 
the debtor's goods ; these were done away with by 
Justinian, as was also the mode of acquisition under 
the Sc. Claudianum, which gave to the master of a 
slave the property of a freed woman with whom the 
slave cohabited. 





OBLIGATIONS. 

Book III. xiii.— Book IV. v. 

(B.)— Jura in Personam : Rights over Persons. 

The plan upon which the Institutes are constructed may 
be illustrated by the accompanying table : — 

(The subject of ihe Institutes). 



(Jura ID rem). (Jura in pmonam). 

The second book of the Institutes and part of the third 
is taken up with that portion of the Law of Things 
which relates to jura in rem, or rights availing against 
the world at large. We now pass to obligationes or 
rights in personam, those availing against a particular 
person. 



Definitions ofobligatio. 
Justiniatis : — 

" Obligatio est juris vinculum quo necessitate astringimur 
alicujus solvendee rei secundum nostra civitatis jura" 
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Obligation is a bond of law by which we are necessarily 
bound to pay {i.e. pay, perform, or procure to be done) 
something according to the rules of the civil law. 

Sir H, Maine's Criticism : — 

" This definition connects the obligation with the nexum 
through the common metaphor on which they are 
founded, and shows us with much clearness the pedigree 
of a peculiar conception. The obligation is the ' bond/ 
or * chain,' with which the law joins together persons 
or groups of persons in consequence of certain volun- 
tary acts. The acts which have the effect of attracting 
an obligation are chiefly those classed under the heads 
of contract and delict, of agreement and wrong, but a 
variety of other acts have a similar consequence which 
are not capable of being comprised in an exact classi- 
fication." 

The word obligation is used in the Institutes in the 
narrower sense of obligation correlating with rights 
availing against persons certain and determinate. 

The two great classes of rights and obligations are thus 
distinguished by Austin (Lect. xiv.). See also "An- 
alysis," page 66. 

1. (a) Rights available against persons generally or 
universally may be termed rights in rem. 

(0) Obligations incumbent upon persons generally 
and universally, offices or duties. 

2. (a) Rights availing against persons certain and 
determinate, rights in personam. 

(0) Obligations incumbent upon persons certain and 

determinate would receive the proper name of 

obligations. 

It is in this narrow sense that the word is employed 

in the Institutes, i. e. to refer to duties correlating with 

rights in personam. 

Savign/s theory of the nature of obligations, as given in 
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Brown's " Analysis of Savigny on Obligations," pp. 
2, 3, is to this effect : — '' The idea of the obligation 
consists in the control of one person {domination) over 
another person {sur une personne ^trangkre) to the ex- 
tent of certain isolated acts of the latter {sur des actes 
isoUes)y 
The elements in the idea of the obligatio are — 

1. Two persons, namely : 

(a) The debtor, his aspect of the obligation being 

the principal one. 
(/S) The creditor, his aspect being the secondary one. 

2. Two qualities of acts : 

(a) Isolated, as opposed to acts absorbing the entirety 

of the person. 
{ff) Restrictive, as being limitations on natural liberty. 

Further, a bond or tie is the figure lying at the root of 
the conception and phrase obligatio ; upon which figure 
are based the ideas of nexunty nectere^ contractus^ contra- 
hercy solutioy solvere. 

Natural obligations, /. e. those not enforced by an action, 
are not alluded to in the definition given above, but 
such obligations were not entirely without the scope of 
the Roman law, for they might form the subject of 
an ^^exceptio** or equitable defence. 

The word solvere, used in the definition, includes three 
primary notions expressed by the words dare, facere, 
prcestare ; one or other of these three terms will ade- 
quately .express the mode of fulfilling any obligation. 

Savigny, " Brown's Analysis," p. 1 1 : — 

" The naturalis obligatio, meaning thereby the non- 
actionable obligation, may be so on one or other of 
the following four grounds : 

1. On account of the absence of the formalities re- 
quired by the civil law. 

2. On account of the defect in the capacity of the 



io6 



Roman Law. 



contracting parties, who may be unable to contract 
a civil obligation. 

3. On account of the disr^ard of the jus gentium for 
the consequences of the strict Jus civile, 

4. On account of the disregard in particular of 
certain consequences of the strict civil law which 
were relative to procedure. 

A parallel to the naturalis obligatio is found in the im- 
perfect obligations of English law ; for example, debts 
contracted in infancy, barred by a statute of limitations 
or discharged by adjudication of bankruptcy. See 
Poste's Gaius, sect. 88, 89. 

Obligations which are enforced by actions may be so 
enforced either by, 

1. Civiles actioneSy actions known to the civil law 
strictly so called. 

2. Actiones prcBtoriceyihosQ giwenhy ihe ^Tdttor \ such 
were often styled honoraria. 

Obligations arise in the following ways : — 

1. Ex contractu, (See pp. 106-125.) 

2. Quasi ex contractu, (p. 125.) 

3. Ex delicto (or ex maleficio), (p. 128.) 

4. Quasi ex delicto (or quasi ex maleficio), (p. 135.) 

(A.) Obligations ex Contractu: Contracts. 

Classification of contracts as treated in the Institutes : — 

Mutuum. 



^ 



a 
o 

U 



r I. Re 



2. Verbis (stipulatio). 



3. Literis. 



^ 4. Consensu 



Commodatum. 

Depositum. 

Pignus. 

' Emptio vendido. 

Locatio-conductio. 

Sodetas. 
^ Mandatum. 
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Classification of contracts according to the liability of the 
respective parties : — 

'' Uteris. 



I 

a 
o 

U 



Unilateral Contracts, ue, where 
there is only one promising party 



Imperfectly bi-lateral, 1. e, pro- 
ducing a reciprocal obligation 
ex post facto, m consequence of •< 
some occurrence subsequent to 
the conventio. 



Stipulatio. 

. Mutuum. 

Depositum. 

Commodatum. 

Pignus. 



Bi-lateral contracts, e, g, where 
there are two promising parties 



Mandatum. 



Venditio. 



Locatio. 



^ Societas. 

Classification of contracts (Savigny and Poste) according 
to their historical origin : — 

(Nexum.) 



Formal, or Contracts of 
the Civil Law (Le- ^ 
gitimi) 



J3 



e 
o 

U 



Verbb (stipulatio). 
Literis. 

Re. 



, Formless Contracts, ue, 
those "juris gentium" 

^ Consensu. 

A contract consists of two elements : (i.) The conventio 
or agreement of the parties which precedes ; (2.) the 
incidence of the "obligatio" itself, which follows upon 
the agreement of the parties being expressed in certain 
definite forms. 

Sir Henry Maine on Contract, A. L. pp. 322, et al. 
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"The analysis of agreement efTected by the Roman 
jurisconsults is based upon the theoretical separation 
of the obligation from the convention or pact. Bentham 
and Austin have laid down that the two main es- 
sentials of a contract are these: first, a signification 
by the promising party of his intention to do the acts 
or to observe the forbearances which he promises to 
do or to observe. Secondly, a signification by the 
promisee that he expects the promising party will 
fulfil the proffered promise. The result of these signi- 
fications (according to the Roman jurists) was not a 
contract, but a convention or pact. It distinctly fell 
short of a contract. Whether it ultimately became a 
contract depended on the question whether the law 
annexed an obligation to it. A contract was a pa<!t 
(or convention), plus an obligation. So long as the 
pact remained unclothed with the obligation it was 
called nude or naked" 

Obligations were enforced in later times by personal 
actions to which the name condictio was applied. They 
might either be certi or incerti^ the former being to 
enforce payment of a definite sum, the other of an 
amount left to the discretion of the judge. 

As distinguished {xovacondictioneSy^YivAi were derived 
from the civil law, we should notice actions bomsfidei^ 
in which the praetor had to take the whole circumstances 
of the case into consideration, and determine according 
to natural equity. To this class all praetorian actions 
belonged. 

The old method of transferring res mancipi was by the 
** nexumi* which was also used for the purpose of 
effecting contracts of deposit and pledge. The nexum 
was used in later times, chiefly as the mode of trans- 
ferring " res mancipi** contracts of deposit and pledge 
being made re. 
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The notion of persons under a contractual engage- 
ment being connected by a bond or tie, is probably 
derived from the idea of the nexum, which was at once 
the conveyance and the contract of the primitive 
Romans. See Maine's A. L., pp. 48, 314, 

There were four forms of contract recognized by the civil 
law, made : 

I. Re, 2. Verbis, 3. Literis, 4. Consensu. 

The historical order of these contracts would be as 
follows : — Verbis^ literis y re, consensu. 

Contracts. 

t ^ ^ V ^ 

Re. Verbis. Literis. Consensu. 

f ^ 1 » ! > 

Mutuum. Depositum. Commodatum. Pignus. 

I. Contracts made re, or Real Contracts. 

These were created by the actual delivery of the thing 

which was the subject matter of the agreement. 
Real contracts were of four kinds : — 

A. Mutuum, or Loan for Consumption. 

The subject matter of this contract consisted of something 
which might be weighed, numbered, or measured, 
things ^* qucB pondere, numero, mensurdve constant!^ 
Mutuum was a contract of loan, the thing lent becom- 
ing the property of the borrower, who had to return an 
equivalent to the lender. Things were styled fungi- 
biles which were capable of being the subjects of 
mutuum. 

The remedy for the lender was a condictio certi, 

A person to whom payment of money has been made by 
mistake, is in the same position as the borrower in the 
contract of mutuum. 

Mutuum was a gratuitous loan ; if interest was intended, 
it had to be stipulated for in another contract. 

We should here take notice of the Sc. Macedonianum (so 
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called either after a parricide or a usurer of that name), 
which prohibited lending money to a filius familias 
without the consent of the parent. 



B. COMMODATUM, OR GRATUITOUS LOAN FOR USE. 

The property in the thing lent by commodatum remains 
with the lender, and the borrower is bound to restore 
the actual subject in specie^ and not in genere as in the 
case of mutuum. 

The borrower, in consideration of the fact that he was 
the person benefited, had to take the greatest care of 
the thing lent, and was responsible for the least neglect 
in keeping the object. He was not, however, answer- 
able for loss caused by superior force or extraordinary 
accident. 

The lender's remedy was the actio conttnodati directa ; the 
€u:tio commodati cantraria was the borrower's remedy in 
case the preservation of the object had caused him 
expense, or if the lender required the thing back before 
the stipulated time. 

" The Roman jurists have failed to point out to what 
extent real rights attach to the position of hirer or 
bailee, with the right of user (commodatum), and have 
confined their attention respecting them to the con- 
sideration of the personal rights they create as con- 
tracts." — Ortolan's Roman LaWy Nasmith and 
Pritchard's translation, p. 670. 

C. Depositum, or Deposit. 

Here the thing is deposited for the benefit of the depositor, 
whose duty it is to select a person who is trustworthy. 
The depositary or bailee was only liable for fraud or 
gross negligence, and was entitled to be repaid any 
expenses incidental to the safe keeping of the depositum. 
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If the deposit had been rendered necessary by a sudden 
calamity, such as shipwreck or fire, the owner could 
recover double the value of the deposit if the bailee 
lost it through negligence. 
The actio depositi directa was the depositor's remedy, and 
the actio depositi indirecta that of the depositary. 

D. PiGNUS, OR Pledge. 

The pignus was a pledge or security held by the creditor 
for a debt due from the debtor : the creditor was bound 
to take the utmost care of the thing pledged, in the 
same way as the holder of a comtnodatum. 
The debtor had recourse to the actio pigneratitia to recover 
the thing pledged on payment of the debt for which it 
was security, while the creditor had the actio pignera- 
titia contraria to recover any expenses he might have 
incurred in keeping the thing pledged. 

When the debtor retains possession of the thing 
pledged, it is styled " hypothecar 
Hypothecation was effected by mere convention without 
delivery of possession. It was pure alienation of 2lJus 
in re imposing no obligation. — Poste's Gaius, p. 371. 

Student's Austin, p. 415. 

"In Roman law the right of the pledgee or hypothec 
carius was merely a right to sell the obliged thing in 
case his debt is not duly satisfied, and to repay, from 
the proceeds of the sale, his debt with the interest and 
all incidental costs. It was much like the right which 
could be acquired in English law by a mortgage with 
a power of sale, provided the mortgagee could not 
foreclose." 

Tit. XV. — II. Contracts made Verbis, or Verbal 

Contracts. 
Verbal contracts were created by the use of a solemn 
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form of words. The term stipulatio was applied to 
this form. It consisted of a question and answer. The 
words usually employed were " Spondes ? " " Spondeo ; " 
''Promittis?'' '' Promitto ;'' '' Fide promittis ? '' ''Fide 
promitto;" ''DabisT ''Dabo:'' ''Facies?'' ''Faciamr 

A stipulation for something certain was enforced by 
condictio, for something uncertain by the actio ex 
stipulatu. 

Stipulations belonged to the class of unilateral as opposed 
to bilateral obligations, ue. they only bound one party, 
the promissor, who had himself to receive a promise 
if he wished to be entitled to any benefit under the 
contract. 

Stipulations might be made to take effect immediately, 
or upon the fulfilment of a condition. A stipulation 
might, however, refer to an act to be done at a fixed 
future date ; in this case the promise was binding at 
once, though performance could not be claimed till the 
fixed day. 

In conditional stipulations the interest in the thing 
stipulated for did not attach to the promise till the 
accomplishment of the condition ; in the technical lan- 
guage of the Roman lawyers, " dies nondum cessit." 

[Stipulations made without any mention of time or 
condition, were said to be made puri {dies et cessit et 
venit, the interest of the promise was vested, and the 
time had come for performance). If there was a time 
fixed for performance, then dies cessit sed nondum venit; 
the stipulator's interest attached, but time had not 
come for performance.] 

If the condition was not accomplished before the death 
of the stipulator, his heirs obtained the benefit of the 
contract. 

[A promise to pay a certain sum if the stipulator did 
not do a certain act would be a conditional one, the 
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payment becoming due on the stipulator's death unless 
the conditional act was done ; a promise to pay a sum 
of money on the stipulator's death would not be con- 
ditional, as his death was certain to happen.] 

If a place is fixed for the performance of a stipulatio 
made purky it is implied that there shall be a reasonable 
time allowed for performance : such a stipulation as, 
" Do you promise to give me to-day y at Carthage, a 
certain sum ? " the parties being at Rome, would be 
impossible, and therefore invalid. 

Conditions referring to past or present facts make the 
stipulation void if the thing mentioned is not the case, 
and valid if the fact is as stated. Thus, in the case, 
" If Moevius has been consul, do you promise to pay a 
certain sum V if Moevius had been consul the contract 
would be valid, if not, void. 

If an act was stipulated for, it was usual to subjoin a 
penalty as an alternative for performance, in order to 
determine the value of the stipulator's interest. 

Tit. xvi. — Tfie parties to a stipulation. 
There may be two or more persons on either side of the 
contract, each promissor being liable to each promisee 
if there are more than one in each case. If the terms 
of the stipulation are carried out by any one of the 
parties, this acts as a discharge for all. 
If, however, one of several compromissors was sued, the 
others could not be sued also, unless it appeared that 
redress could not be had otherwise, and if one co-stipu- 
lator sued the promissor, the others could not. 

Tit. xvii. — Slaves as stipulators. 
Slaves, though they could not bind their masters, could 
stipulate, i£, receive promises on their behalf ; whatever 
benefits the slave received by stipulation attached to 

I 
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the master, unless the advantage was a purely personal 
one, such as a right of passage for the slave himself. 
If the slave is held in common he acquires a share for each 
master according to the interest of each in him, unless 
he stipulates for, or at the command of one particular 
joint-owner. 

Tit. xviii. — Classes of stipulations, 

1. Judicial, 

These consisted of stipulations originating out of judicial 
proceedings ; they were ordered by the judge. 

Examples : 

The defendant might be compelled to promise by 
stipulation that the sentence should be carried into 
effect without any fraud on his part. This was called 
" de dolo cautior 

2. PrcBtorian. 

These were ordered by the praetor in the exercise of his 
authority; for example, the owner of a house which was 
a probable source of danger to another, might be com- 
pelled to give security for indemnifying the owner of 
the property that might be injured. This was called 
" cautio damni infectir 

3. Common, 

These were sometimes ordered by the judex, and some- 
times by the praetor, hence termed Common. For 
example, security might be given in this manner by a 
tutor for the property of a pupil. 

4. Conventional, 

These arise by the agreement of parties, and admit of 
infinite variety. 
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Tit. xix. — Invalid Stipulations} 
Stipulations might be invalid : 

1. On account of their object. As for example : — 

(a) If the thing does not or cannot exist. 

(^) If the thing is a res sacra religiosa or publici Juris, 
even though the fact of its being so is unknown to 
the parties. Stipulations regarding such things as 
the above are void ab initio, 

(y) If a man stipulate for a thing, // // become his; for 
upon the object becoming his, the contract would 
have nothing on which to take effect. 

(J) If the object of the stipulation is the performance 
of an illegal or immoral act. 

2. On account of the persons by whom made. 

Valid stipulations could not be made by deaf and dumb 
persons and madmen (except in lucid intervals), since 
they could not utter or understand the words of the 
stipulatio. 

Children, if they had any understanding, could be stipulators 
and bind others, but could not promise so as to bind them- 
selves without the authorization of their tutors. An 
infant in the power of his father could not enter into a 
stipulation at all. 

Stipulations could not be made between a paterfamilias 
and those in his power, and a slave could not even bind 
himself to a stranger. 

As stipulations could not be made between absent persons, 
Justinian, in order to prevent persons fraudulently 
denying their engagements, enacted by a constitutioni 
that, if there was evidence in writing of the contract 
(instrumentum)y such evidence of the presence of both 
parties must be considered indisputable unless satisfac- 
torily disproved by the person liable under the contract. 

^ For the arrangement of these causes of invalidity, see Sandars' Just 
{sub he.) 
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3. On account of tlie persons for whom made. 

A stipulation made for the benefit of a third person is 
invalid, unless it is for a person in whose power the 
stipulator is. 

The effect of a person stipulating for another was produced 
by such a method as the promissor agreeing to pay 
something to the third person, or in default a penalty to 
the stipulator. 

A promise to pay a sum to a stipulator and a third person, 
according to Justinian, would entitle the stipulator to 
receive one-half the sum stipulated for. 

On the other hand, a person who answers for the perform- 
ance of an act by another is not liable, unless he bind 
himself by a penalty in case of default. 

[Persons could stipulate for their heirs, and patres- 
familias for those under their power ; other exceptions 
were allowed in the later law.] 

If, however, the stipulator had an interest in the perform- 
ance of the promise he could stipulate for another person. 

4. On account of the manner in which they were made. 
The stipulation was void : 

(a) If the promise and the stipulation, /. e. the 
question and answer, did not agree. Thus, if the 
stipulator demanded ten aurei and the promissor 
agreed to give five, the contract would be void, or 
if a conditional demand was made, and an uncon- 
ditional promise given. 
If the stipulator makes a demand for several things and 
the promissor only agrees as to one of the things, he is 
not bound as to the others. 
If the stipulator intend one thing, and the promissor 
another, the contract is void. 

5. On account of the time with respect to which they were made. 
(a) Before the time of Justinian, a valid stipulation could 
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not be made to be performed immediately after the 
death of the promissor or stipulator ; nor could one be 
created for a payment to be made immediately in case a 
future condition was fulfilled. Justinian legalized both 
such forms ; in the latter case the contract was binding 
at once, but could not be enforced till the condition was 
fulfilled. 

Promises to pay at the death of either party to the stipu- 
lation, or at the death of a third person, were valid. 

A thing promised for a fixed future time cannot legally 
be demanded before. 

6. On account of the condition. 

An impossible condition, ue, one that could not be 
fulfilled, made a stipulation void. 

[Such a condition as this, " if J do not touch the sky," 
is not an impossible condition.] 

If the condition is accomplished after the death of the 
stipulator, his heir can claim performance, and the 
heir of the promissor can be sued on the agreement. 

In a testament an impossible condition is taken as if not 
written, and the disposition is accordingly regarded as 
unconditional. See Posters Gaius, p. 383. 

The history of stipulatio. 

Maine, A. L., p. 327. 
" As, then, the question and answer of the stipulation were 
unquestionably the nexum in a simplified shape, we 
are prepared to find that they long partook of the 
nature of a technical form." Again, p. 329 : — " With us 
a verbal promise is, generally speaking, to be gathered 
exclusively from the words of the promissor. In old 
Roman law another step was absolutely required ; it 
was necessary for iht promisee^ after the agreement had 
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been made, to sum up all its terms in a solemn interro- 
gation, and it was of this interrogation, and of the 
assent to it, that proof had to be given at the trial, 
not of the promise, which was not in itself binding." 

Savigny (Brown's Analysis, p. 115) sketches the stages 
in the development of stipulatio thus : — 

Originally the Verbis obligatio consisted in the union of 
two juridical facts. 

(a) The nexum, 

(0) An oral question and answer. 

In 326 B.C. the /ex PaU/ia abolished the «^;rww, after which 
the oral question and answer alone remained, becoming 
in fact the contract by stipulatio. 

The successive stages in the history of the contract 
were : — 

1. The words required to be in Latin, but latterly they 
might be in any tongue. 

2. The words of the question and of the answer required 
to correspond with literal exactness ; latterly, however, 
the correspondence of sense and intelligence sufficed : 
Leo's constitution upon this matter, 469 A. D., was only a 
timely recognition of a law which had already changed. 

3. The Presence of the parties remained indispensable. 

4. The Continuity of the act remained indispensable. Cf. 
Digest 45, I. 137. 

5. Writing, mentioning the presence of the parties, came 
into use. See Just. Inst., iii. 19, 12 

Tit. XX. — Fidejussors. 

Before the time of Justinian the stipulator and the pro- 
missor could have respectively adstipulators and adpro- 
missores joined with them in a stipulation, the former 
acting as procurators of the promisee, the latter as 
sureties for the promissor, either for the whole extent 
of the promise or only for a part. Justinian, by 
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enabling a man to stipulate for the performance of a 
thing after his own death, rendered adstipulators unne- 
cessary, this being the only purpose for which they had 
been needed. 

Fidejussors were the usual form of surety in the time of 
Justinian ; they could bind themselves by every kind 
of obligation, and their heirs were liable for their 
agreements ; they could be added after an obligation 
was entered upon. Each fide jussor^ if there were 
several, was answerable for the performance of the con- 
tract, but if any individual surety was sued, he could 
take advantage of a rescript of Hadrian and have the 
beneficium divisioniSy so that he would only be answer- 
able for his proportion of the debt. 

Fidejussors cannot bind themselves for more than their 
principal, but they can for less. 

If the fidejussor has to pay for the debtor, he can recover 
from the latter by the actio mandati. 

III. Literal Contracts.' Obligationes Literis. 

Literal contracts were formed by entry of a debt in the 
books of the creditor, by or with the consent of the 
debtor. The obligation originated in the consent of 
the debtor, and conclusive evidence of the debt was 
given by an entry made by the debtor in his own books. 

After two years the debtor could not plead that he had 
not received the original sum of money ; up to that 
time the burden of proof would lie with the creditor to 
prove payment, afterwards the debtor had to prove 
that he had actually not received payment. 

Maine, A. L., p. 330. The explanation of this contract 
turns on a point of Roman domestic manners, the 
systematic character and exceeding regularity of book- 
keeping in ancient times. 

* See table, p. io6. 
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IV. Consensual Contracts. Obligatio consensu. 

These were formed by the mere consent of the parties, 
there being no necessity for any writing or formalities, 
nor even for the presence of the parties. Such contracts 
(i.) were bilateral, i,e. binding both parties to them. 

(2.) They depended upon the jus gentium for their 
validity, and, 

(3.) They were enforced by praetorian actions, bonce fidei^ 
and not by actions stricti juris ^ as were the contracts 
which depended upon the old civil law of Rome. 

The term consensual does not mean that the consent 
of the parties is more emphatically given than in other 
forms of agreement, but it indicates that the obligation 
is annexed at once to the consensus^ in the contracts of 
which we are speaking. Vide Maine, A. L., p. 333. 

A. Emptio venditio. Contract of sale. 

This contract derives its force from the consent of the 
parties ; if, however, they agree to reduce the terms of 
the contract to writing, then the contract is not com- 
plete till it is fully committed to writing. If an earnest 
had been given, this was forfeited to the vendor if the 
vendee refused to carry out the contract, and double 
the value of the earnest was forfeited by the vendor if 
he did not carry it out. The earnest was considered 
only as evidence of the contract. 

There must be a price fixed and certain for every sale, 
and this price must consist of a sum of money. 

Observation i. A sale of a thing at a price to be fixed 
by a third person, is valid if the person fix a price. 

2. The price must be in money, otherwise the contract is 
one o{ pennutatio; this was the view held by the 
Proculians, the Sabinians considering it to be venditio. 

The vendor in a contract of sale had to guarantee the 
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vendee free, undisturbed and lawful possession of the 
thing sold, and to secure him against latent faults. 

The vendee was bound to put the vendor in legal pos- 
session of the purchase money. 

The contract of sale is completed by the consent of the 
parties ; after this, the thing sold is at the risk of the 
vendee, who also obtained the advantage of any in- 
crease to the object. 

The actual transfer of the dominium in the thing, ix, the 
conveyance, as distinguished from the contract, was 
completed by the delivery of the thing to the vendee. 

A sale might be made absolutely or subject to a condition. 
Accessory contracts modifying the principal one were 
termed '' pacts'' 

If the vendor dispose of a thing that was not in commercio, 
such as a temple or religious place, he was liable to the 
vendee for any loss that the latter might have incurred 
by the error. A stipulator in a similar case would 
have had no remedy. 

Confusion of contract afid conveyance, 

Austin, Lect. xiv. (Stud. ed. p. 181.) 

" Rights in rem sometimes arise from an instrument 
which is called a contract, and are, therefore, said to 
arise from a contract ; the instrument, in these cases, 
wears a double aspect or has a twofold effect, to one 
purpose it gives jus in personam and is a contract, to 
another purpose it givesy«j in rem and is a conveyance." 
For example, by the English law the sale of a specific 
moveable is a conveyance and transfers the right in 
rem, 

B. Locatio conductio. Letting to hire. 

This contract closely resembles that of emptio venditio : 
it was complete by the mere consent of the parties, 
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after which the letter had an actio locati for the hire, 
while the hirer's remedy was the actio conducti. 
The locatio conductio might be : 

1. Rerum, When one person let, and another hired a 
thing. 

2. Operarum, When one let his services, and another 
hired them. ^^ ^ 

3. Operis, Where one (locator) contracted for a piece o^ 
work being done, and the other (conductor) undertook 
to do the work. 

In case of land let to hire, the landlord could take farm 
implements and other property of the hirer by the 
actio Serviana, 

The following contracts cannot properly be ranked as 
examples of locatio conductio. 

If the price of the hiring is not fixed, the contract is not 
locatio conductio, but affords grounds for an action 
prcBscriptis verbis. 

If the consideration for the hiring was not a sum of 
money, but a loan for use granted to the locator, then 
this was regarded not as a locatio but as a transaction 
involving two loans, and an actio prcescriptis verbis 
would be the remedy of either party. 

[The contract of efnphyteusis, or perpetual lease at a 
fixed rent, which resembles both locatio conductio and 
venditioy was placed by Zeno in a class by itself.] 

If a man agrees to make certain objects for another, 
this amounts to venditio if he provide the materials, but 
if the materials are provided by the other, then the 
contract is a locatio. 

Rule as to the liability of a hirer. 

The hirer was bound to take the greatest care of the 
thing hired, the same care as the most prudent pater- 
familias would of his property. 
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The heir succeeds to all the rights of a deceased hirer; 
the sale of the object, however, ended the contract, and 
the remedy of the hirer or his heir was only a personal 
action against the letter, and not, as in the case of his 
having the usufruct, a real action. 

3. Societas. Partnership. 

A partnership may be formed either — 

1. Universally, when all the goods of the contracting 
parties are included in the partnership. Or, 

2. For a particular undertaking. 

Partners share the gains and losses equally, unless there 
is an agreement to the contrary : such an agreement 
would be valid. 

Partnership is ended (i.) By the withdrawal of any one of 
the partners. Jf, however, in the case of a universal 
partnership, a partner withdrew for the purpose of 
taking an inheritance or other gain in fraud of his 
co-partners, he would have to divide this with the 
others. 

(ii.) By the death of one of the partners. If there are 
more than two partners the death of one dissolves the 
whole partnership, unless an agreement to the contrary 
is made previously. 

(iii.) By the accomplishment of the business for which 
the partnership was formed. 

(iv.) By the confiscation or forced sale (publicatio or 
cessio bonorum) of the goods of one of the partners. 

Liability of partners among themselves. 

A partner was bound to use the same care in dealing with 
the goods belonging to the partnership as he used in 
the management of his own affairs. The remedy 
between partners was the actio pro socioy for all cases 
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which did not fall within the actions, such as those /wrrf, 

vi bonorum raptorunty &c. 
Partnerships were limited to gains in commerce, unless 

there was an agreement to the contrary. 
A partnership in which one partner took all the gains 

was styled leoninay and was deemed invalid. See Poste's 

Gaius, p. 426. 

Tit. xxvi. — ^4. MandatufHy or gratuitous agency. 

By the old and strict Roman law one person could not 
in theory represent another ; the contract of mandatum 
obviated this difficulty. The execution of a mandatum 
was the gratuitous performance of an act for another, 
the rights of both the mandator and the mandatory 
being amply protected by the praetors. 
(i.) A mandate might be for the benefit of the mandator 
only. 

For example : A mandate given by A. to B. to buy an 
estate or transact business for A. 
Or (2.) For the benefit of the mandatory and the mandator. 
For example : A mandate from a debtor to a creditor, 
enabling the latter to stipulate for a debt due to 
the former. The debtor thus gets what is due to 
him collected, and the creditor has two persons to 
whom to apply for his money. 
Or (3.) For the benefit of a third person ; as, for example, 
if A. manage the affairs of B. in pursuance of a mandate 
from C. 
Or (4.) For the benefit of the mandatory and a third 
person ; for example, if A. lends money to B. at in- 
terest in pursuance of a mandate from C. 
But (5.) A mandate made for the benefit of the man- 
datory only is considered merely as a piece of advice 
from the mandator. " Magis consilium est quant man- 
datum.** 
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A mandate contrary to boni mores is not obligatory. 
If the terms of the mandate are exceeded, the mandator is 
only responsible for what is authorized by the mandate. 

1. A mandate can be revoked before it has been carried 
into effect. 

2. It is extinguished by the death of the mandator or 
mandatory ; but if the death of the former is unknown 
to the latter he can still bring the actio mandatu 

A mandate once accepted must be executed, unless some 
just cause supervene to release the mandatory. 

A mandate may be made conditionally, or so as to take 
effect from a future time. 

Though the services were performed gratuitously under 
the contract, it was open to the party benefited to 
present the other with an honorariuniy or present, for 
his services. 

Tit. xxvii. — Obligations Quasi ex contractu.* 

" A quasi-contract is not a contract at all ... . inasmuch 
as the convention, the most essential ingredient of con- 
tract, is wanting. This word ^ quasi' prefixed to a 
term of Roman law, implies that the conception to 
which it serves as an index is connected with the con- 
ception with which the comparison is instituted by a 
strong superficial analogy or resemblance. It does not 
denote that the two conceptions are the same, or that 
they belong to the same genus. On the contrary, it 
negatives the notion of an identity between them." — 
Maine's Anc, Law, p. 344. 

[We must distinguish between implied contracts, 
which are true contracts, and quasi contracts, which 
are not contracts at all.] 

The obligations to which the term quasi ex contractu is 
conveniently applied are in their effects similar to 

^ See p. 106. 
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contracts, though different in their origin, the obligee 
being placed in a similar position to that in which he 
would be if he had entered into a contract. 
Examples : — 

1. If a person manage the affairs of an absent person 
without the knowledge of the absentee, both parties 
are under obligations to one another, ^^ quasi ex con- 
tractur 

2. Tutors and pupils are under obligations quasi ex con- 
tractu to one another, as are also — 

3. Persons who are joint owners of the same thing. 

4. The heir and the legatees. 

5. The person who has received money by mistake. If 
money has been paid merely to escape a penalty it 
cannot be recovered, although the payment really was 
not due. 

Tit. xxviii. — Persons by whom obligations are acquired for us. 
The benefits secured by an obligation are obtained — 

1. Through those in our power, children and slaves. 
What is acquired by slaves is entirely the property of 
the master ; of that which is acquired by the children 
the father will have the usufruct and the son the 
ownership. The father alone, however, will be able to 
bring the necessary actions. 

2. Through freemen and slaves of another possessed bond 
fide, if they acquire through their own labours, or some- 
thing belonging to the bond fide possessor. 

3. Through a slave of whom we have the usufruct or use. 

4. Through a slave held in common ; a slave so held, 
however, if he stipulates expressly on behalf of one 
master, acquires for him only. 

Tit. xxix. — Dissolution of obligations ex contractu. 
Obligations ex contractu are dissolved : 
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1. By Solutio or payment of the thing due, by per- 
formance of the act required to be done, or by the 
payment of something substituted (with the consent of 
the creditor;. 

The civil law, which imposed forms on the formation of a 
contract, imposed corresponding forms on its dissolution. 
In cases of non-performance, where the forms had not 
been gone through but equity demanded that the 
debtor should be set free, the praetor allowed the 
debtor to repel the creditor by an exception ; hence the 
expression : — obligatio aut ipso jure aut per exceptionem 
tollitur, 

2. By acceptilatio^ or fictitious repayment : this originally 
only applied to contracts made verbis, but being 
considered as a stipulation which operated as a 
novation of the former contract, it did away with the 
original contract, and substituted the fictitious one. 

The required results were attained with certainty by the 
use of the stipulaiio Aquiliana, which acted as a nova- 
tion of all obligations. 

3. By novatio. Novatio was the dissolution of an old con- 
tract, by its being merged in a new one formed for the 
purpose of superseding it. In a case where the second 
obligation is invalid (as where a slave stipulates) the first 
obligation is nevertheless dissolved by novatio. 

The stipulation was the form of contract which was 

required to effect noi'atio. 
If the new contract was not meant to supersede the old, 

then both will remain in full force and effect. 

4. By mere expression of intention. Contracts formed 
consensu could be dissolved by the expression of a wish 
to dissolve the contract by either party. 
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OBLIGATIONS {continued). 

OBLIGATIONS EX DELICTO ; DELICTS. 

Book IV. i.-v. 

|BLIGATIONS ex delicto are said to 
originate from the injury or wrong it- 
self: " nascuntur ex re, id est, ex ipso 
maleficio." 
Maine, Anc. L., page 370, says : " The 
penal law of ancient communities is 
not the law of crimes, it is the law of wrongs, or to use 
the English technical word, of Torts, The person 
injured proceeds against the wrong-doer by an ordinary 
civil action, and recovers compensation in the shape of 
money damages if he succeeds." The principal delicts 
giving rise to obligations mentioned in the Institutes 
are Furtum, vi bona rapta, damni injuria, and injuria. 

I. Furtum. Theft. 
Definition. The fraudulent dealing with a thing itself, its 
use or possession. Contrcctatio rei fraudulosavelifsius 
ret vel etiam usus ejus possessionis ve. 
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There must be, i. evil intention as implied hy fraudulosa ; 
2. actual handling or dealing with the thing, implied 
in contrectatio. 

Moveables alone could be subjects o( furtum. Furtum 
was either ntanifestum or nee manifestum, 

Furtum manifestum. 

If the thief was taken in the act or before he had reached 
the destination he intended for the thing, with it in his 
possession, this constituted furtum manifestum. 

Furtum if not manifestum was nee manifestum. The 
penalty for the former was four times the value of the 
thing stolen, for the latter twice the value. 

Maine, Anc. Law, p. 379 : — 

"The ancient lawgiver doubtless considered that the 
injured proprietor if left to himself would inflict a very 
different punishment when his blood was hot, from that 
with which he would be satisfied when the thief was 
detected after a considerable interval ; and to this 
calculation the legal scale of penalties was adjusted. 
The principle is precisely the same as that followed in 
the Anglo-Saxon and other Germanic codes." 

There were two forms of theft to which before the time 
of Justinian distinguishing names were applied. 

Furtum conceptum. If a stolen article was found after a 
search in the presence of witnesses in a person's house 
he was liable to an actio concepti furti. 

Furtum oblatum. If a person had a stolen article placed 
in his possession by the thief, he had an action furti 
oblati against the latter. 

A person who did not allow search for a stolen article to 
be made was liable to an actio prohibiti furti ; if he 
did not produce the stolen article he was liable to the 
actio furti non exkibiti. These forms, furti concepti, 
oblatiy prohibitiy and non exhibiti were obsolete in the 
time of Justinian. 

K 
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[The furtum lance licioque conceptum is mentioned in 
the Twelve Tables. If a searcher, after entering the 
house with no clothing but a cincture, and holding a 
platter in his hands, found the stolen article, the house- 
holder was punished as for furtum manifestum.] 

Under the head oi furtum would be included all fraudu- 
lent dealing with the property of another contrary to 
the wishes of the owner. " Generaliter cum quis alienam 
rem invito domino contrectat^ Thus theft can be com- 
mitted by a depositary of the thing deposited. 

Generally if a man use a thing in a way that he believes the 
owner would not permit, this is theft, although if the 
owner actually does approve of the use there is no theft. 
[If Titius persuades a slave of Moevius to steal a 
thing from his master and the slave informs his master, 
then if Moevius, in order to catch Titius, allows the 
slave to take the thing, in this case it was formerly 
held that Titius was not liable either for theft or for 
an action servi corrupti, Justinian enacted that Titius 
was liable to both actions.] 

The following things were capable of being stolen : — i. 
Moveables ; 2. Free persons, e,g, children under power ; 
3. The thieFs own property, as when a man steals 
what he has pledged. 

Accessories, 

Persons are liable as accessories if they actually assist in 
the crime, but are only liable to an actio in factum if 
they merely plan the theft. Though a child under 
power or a slave cannot be liable for theft committed 
from those under whose power they are, yet their 
accessories can be punished as for any other theft. 
Who could bring the actio furti. 

Anyone who is interested in the preservation of the ob- 
ject stolen. Conversely the owner cannot bring the 
action unless he has actually suffered damage. 
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(i.) Thus a creditor may bring the action if a thing 
pledged to him is stolen, for though the debtor be 
solvent, yet the possession of the thing itself might be 
more advantageous than the discharge of the obliga- 
tion. 

(2.) The depositary of materials for work (as under a 
contract of locatio-conductio) could bring the actio 
furti against the thief (provided the depositary were 
solvent), the owner having the actio locati against the 
depositary. 

(3.) In the case of a commodatum, the lender has his 
choice of bringing the actio conimodati against the 
borrower or the actio furti against the thief, but he can 
only bring one of the actions. 

(4.) In the case of a depositum the depositor alone can 
bring the actio furti^ the depositary not being answer- 
able except for wilful wrong, and therefore not possess- 
ing sufficient interest to enable him to bring the action. 

The actio furti had for its object merely the recovery of 
the penalty ; the thing stolen could be recovered by a 
vindication or, if the thing was not in the thiefs 
possession, its value (with interest) could be obtained 
by a condictio. 

If a child committed a theft it would be h'able if ''proxi- 
mus pubertatil' ue, near the age at which legal liability 
was presumed. 

2. Vi bona rapta. Robbery with violence. 

For theft of any kind the remedy was the actio furti ; if, 
however, violence was employed by the thief he was 
liable to an actio de vi bonorum raptorum (instituted by 
the praetor). By this action, if brought within a year, 
quadruple the value of the thing stolen might be re- 
covered (including the value of the thing, so that the 
penalty was really but threefold the value). 
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If a person seized by force a thing which he believed 
to be his own he was not liable to the penalties of this 
actio bonorum vi raptonim^ but forfeited the article if 
it was his own, and its value if it did not belong to 
him. 

The action could be brought by a person who had the 
slightest interest in the thing stolen. 

Criminal intention, dolus mains, is a necessary element in 
the crime of robbery by violence. See Posters Gaius, 
sect. 209. 

3. Damnum Injuria. Damage arising from wrong. 
The action damni injuria was established by the lex 

Aquilia (probably about 285 B.C.). 
The first chapter of this law related to offences which 
resulted in the death of a slave or head of cattle be- 
longing to another, and the third related to injury of 
other descriptions. 
The second chapter was obsolete in Justinian's time. 
I. A person killing the slave or beast of another unlaw- 
fully {i,e, nullojure). 
Liability would not attach, 

(a) For killing a thief if the person could not other- 
wise avoid the threatened danger. 
(j9) For any act due entirely to unavoidable accident. 
But if there was a fault on the part of the agent then 
liability would attach, as in the following cases : 

(a) A soldier practises with a javelin in a public road 

and wounds a passer-by. 
(^) A man pruning a tree near a public road omits 
to call out to passers-by, and consequently kills a 
person. 
(y) A physician neglects to use proper care after 
performing an operation. 
The penalty to be paid was the highest value that the 
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subject had possessed during the preceding twelve- 
month, which often far exceeded the actual value at 
the time of the injury. Consequential damages could 
also be claimed. 
The master of a slave who has been killed can bring a 
capital accusation against the wrong-doer as well as 
the action under the lex Aquilia for damages. 

2. The second chapter of the lex Aquilia (obsolete 
in Justinian's time) gave an action to the stipulator 
against the adstipulator who had released the debtor 
by acceptilatio, 

3. "She third chapter of the lex Aquilia provides for all 
kmds of wrongful damage not mentioned in the first 

^chapter, whether to persons or things. 

The wrong-doer in this case was compelled to pay the 
highest value the thing had in the thirty days immedi- 
ately preceding the injury. If the injury was done by 
direct physical force {corpore corpori) the actio directa 
was used ; if indirectly and not actually cotpore the 
actio utilis was used ; and if the injury were neither 
done directly to the body nor by direct bodily force 
the actio was in factum. 

If there were more wrong- doers than one the penalty 
could be recovered from each. 

If the injured party also had a right of action under a 
contract (as of partnership or mandate) he could bring 
his action under the contract, and if he would have 
been able to recover more by action under the lex 
Aquilia he could bring this action for the difference. 

Tit. iv. — ^4. Injuria, Injury or outrage. 

Injuria in its widest sense signifies every acticwi contrary 
to law, " omne quod nonjurejitr Injuria in its technical 
sense as a delict means an outrage or affront, which 
may be committed in such a form as that of a violent 
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attack upon the person, or a scurrilous libel on the 
character of a person. 

A man might receive an injury in the person of some one 
in his power, and each person injured had an action. 

If the person injured is a slave the master can only re- 
cover damages if there has been an intention to insult 
himself, or when the outrage has been of such a flagrant 
character as to affect him. 

The slave had no remedy on his own account. 

If an outrage was committed upon a slave held in com- 
mon the damages are not estimated according to the 
owners' share, but according to their respective posi- 
tions, the injury being done to them. 

The proprietor and not the usufructuary was presumed 
to be the injured party if a slave suffered outrage. 

If a freeman, or the slave of a stranger, is injured merely 
to insult another person, the latter can bring his action 
for damages. 

Penalties, 

By the law of the Twelve Tables the punishment for 
outrage was " an eye for an eye," &c. But if a bone 
only was broken pecuniary compensation was exacted. 
The praitors established pecuniary punishments varying 
according to the character of the outrage and the 
position of the injured party ; if these considerations 
combined to make the injury of a grave character it 
was said to be " atrox!' 

The lex Cornelia established the actio injuriarum. The 
injured party might bring either a civil or a criminal 
action. In the latter case if the prosecutor or defendant 
were '' illnstrisy' the proceedings might be carried on 
for the party by a procurator. 

The accessory or instigator could be punished as well as 
the actual delinquent. 



Obligatiofis. 1 3 5 

If the person injured manifested no intention of resenting 
the injury, or took no steps within a year, he lost his 
rights of action. 

Tit. V. — Obligations quasi ex delicto. 

Certain wrongful acts were not classed by the Romans 
among delicts, but were styled quasi delicts. Austin 
argues (Lect. 27) that the distinction between obliga- 
tions ex delicto and quasi ex delicto was illogical and 
purely arbitrary. 

Examples of liability for quasi delicts, 

1. If a judge made a cause his own he was liable to the 
person injured by the decision. 

2. The occupier of a house was liable for damage done by 
anything being thrown out or falling out of a window. 

If the offender was a filius familias living apart from 
his father he was liable, not the parent. 

3. A person who left anything suspended over a road was 
responsible for the damage resulting from its fall. 

4. The master of a ship or the keeper of an inn was liable 
for damage caused by theft committed by persons in 
his employ. 

Poste's explanation of the distinction is that quasi- 
delicts, so called, are " apparently only excluded in 
Roman law from the category of delicts, because they 
fall under no certain statute, or because they are recent 
additions to the code, not from any idea of inferior 
degree of culpability." — v. Sect. 220-225. 




Ill, THE LAW OF PROCEDURE. 



Jus ACTIONUM. 




Actions. 
N action is defined by Justinian as "Jus 
persequendi jitdicio quod sibi debetur" 
i.e. the right of suing before a judge 
for what is one's due. 
" Rights of action with all other rights 
founded upon injuries axe jura in per- 
sonam, for they answer to obligations attaching upon 
the determinate persons from whom the injuries have 
proceeded, or from whom they are apprehended." — 
Student's Austin, p. 179, Lect. xiv. 
In the time of Justinian the system of procedure by 
fortnul(B had fallen into disuse, and the functions of 
the judex and the magistrate were exercised by the 
same person, who decided questions both of law and 
fact 
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Divisions of Actions, 

^ In rem (real actions). 
Mixed. 



2. According to their juridi- J 
^ 0"g^" 1 Praetorian. 



3. According to the object 
sought to be recovered 



1. For the recovery of an object. 

2. For a penalty. 

, 3. For a penalty and an object. 



4. According to the amount 
of the condemnation 



' I. For single value. 

2. For double value. 

3. For treble value. 

^ 4. For quadruple value. 



I. Bonse fidei. 



Actions - 



5. As to the jurisdiction of J ^ g^^j^^j j^^^ 
the judge '' 

^ 3. Arbitrariae. 



^ . ,. . .1. ^1 For the whole of the debt. 

6. According to the amount 

s^^^o^ " For part only of the debt. 



7. According to their source 
(only given by Gaius) 



' I. Quae legitimo jure consistunt 
(statutory). 

2. Quae imperio continentur (ori^- 
nating from a magistrate's juns- 
diction). 



8. According to the time 
within which they might 
be brought 



{: 



Perpetual. 
Temporary. 



9. According to their trans 
missibility to and against ^ 
heirs 



I. Transmissible to and against 
heirs. 



2. Nottransmis 
sible 



f To heirs, 
l^ Against heirs. 
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1. First division of Actions, 

Actions in rem and actions in personam. The expres- 
sion actio in rem is misleading. All rights of action 
are jura in personam^ as they answer to obligations 
attaching upon determinate persons. 

The distinction between real and personal actions is 
grounded upon the difference between the violated 
rights for which these actions provide a remedy. The 
ground of an actio in rem is the violation of a right in 
rem, that of a personal action the violation of a right in 
personam, 

A personal action is one which enforces an obligation 
arising out of a contract or delict, or rather a right in 
personam, 

A real action was the remedy for the violation of a right 
in rem, and was in fact a claim of ownership in some 
or other of its forms, as usufructs, uses, and servitudes. 

A real action took the form of vindicatio or petitio ; the 
generic name given by Ulpian to all actions in personam 
was condictio, 

2. Second division of actions. 

Civil actions and Prcetorian actiofis, 

(a) The former class were established by particular enact- 
ments, or generally were founded on the civil law. 

(0) Praetorian actions were those granted by the praetor 
in virtue of his jurisdiction. 

The method by which the praetor gave remedies when 
the civil law failed, was either by the use of formula 
founded on hypotheses fictitiously regarded as true, or 
by giving an actio in factum concepta. 
Examples of Praetorian Actions in rem. 

I . The actio Publiciana, 

If the " bond fide possessor ex justd causA " wished to recover 
a thing of which he was not the actual dominus or 
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legal owner, he could not employ the vindicatio, but 
was enabled by the praetor to make a fictitious aver- 
ment that he had gained the thing by usucapion and 
could recover accordingly by the actio Publiciana. 

2. The actio Publiciana rescissoria^ on the other hand, 
enabled a person whose property another had acquired 
by usucapion to make a fictitious averment that usu- 
capion had not taken place. This was granted if the 
person seeking the remedy had through his own 
absence or that of the possessor been unable to defeat 
the usucapion. 

3. The CLctio Pauliana enabled creditors to seize property 
that had been fraudulently conveyed to a third person 
by the debtor, the fictitious averment being that 
delivery of the thing had not taken place. 

4. The actio Serviana enabled a landlord to obtain pos- 
session of the implements of the tenant on which he 
had a lien for his rent, it not being considered that 
the landlord had sufficient interest to support a vindi- 
catio. 

5. The principle of the actio Serviana was extended, and 
by the actio quasi- Serviana all creditors could enforce 
their right to the thing pledged as security for the 
debt. 

Of Personal Actions, the following may be given as 
examples : — 

1. The actio de constituta pecunia. To enforce the pay- 
ment of money due under a promise (other than a 
stipulation). 

2. The actio de peculio. This was given to enable persons 
to enforce liability of fathers to the extent of their 
sons* peculium for the liabilities of the latter. 

Other actions are granted in the following cases : — 
(a) If a person when challenged by his adversary makes 
oath that a payment is due the praetor grants an action, 



140 Roman Lazo. 

and only inquires whether the oath has been made, 

upon which judgment follows. 
(jS) Penal actions were introduced by the praetor for such 

offences as injuring the praetor's notices in the forum, 

carrying off witnesses and similar acts. 
(y) Prejudicial actions were preliminary inquiries as to a 

material fact in an action, the ascertaining of which fact 

was essential to the carrying out of the suit. Questions 

of status were most frequently subjects of such actions. 

3. Third division of Actions, 

According to the object sought to be obtained, actions 
were divided into — 

1. Those intended to recover a thing. 

2. Those intended to recover a penalty. 

3. Those intended to recover both. Such actions 
were styled mixed. 

1. For the recovery of a thing. 

In this class were all real actions, and most personal 
actions arising from contracts, such as mutuum^ commo- 
datufHy deposit, partnership, or letting to hire. 

2. For a penalty only. 

In the actio furtiy what is recovered is in the nature of a 
penalty, the delinquent being liable to another action 
for compensation to the injured party. 

3. For tlie recovery of a thing and a penalty {mixed actions). 
An action for goods taken by force {vi)y is an example 

of a mixed action, the fourfold value paid by the delin- 
quent including the value of the thing itself. 
The actions familice erciscundce^ finiuni regundorum and 
de cofnmuni dividundo were also considered as mixed 
actions, the judge having the power not only to award 
a particular thing to a party in the suit, but also to 
condemn such party to make compensation to another 
party. 
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4. Fourth division of Actiofis, 

According to the amount of the condemnation : whether 
it was for single, double, treble, or quadruple value. 

(a) For single value in the case of a stipulation, loan 
or mandate. 

{0) For double value. An example is the actio 
Aquilice for unlawful damage. 

(y) For treble value. Example : in the time of Gaius 
the actions furti concept i and furti oblati. In the 
time of Justinian a defendant might recover triple 
the value of the loss he had sustained by payment 
to the officers of the law courts of a larger fee 
owing to an excessive demand by the plaintiff. 

(J) For quadruple value. Example : the actio furti 
manifesti. In the case of the action " quod metus 
catisal' if the defendant restores the thing taken 
at the command of the judge, he does not pay the 
fourfold value of it, as he otherwise would pay on 
conviction. 

5. Fifth division of Actions, 

Actions bonce fideiy actions stricti juris y and actiones arbi- 
trarice. In actions stricti juris, the judge was obliged 
to decide according to the letter of the civil law; in 
actions bonce fidei he could take into account considera- 
tions of natural equity ; a set-off could be allowed in 
case of a claim by the defendant against the plaintiff. 
The principal of these actions were empti et venditi, 
locati et conducti, negotiorum gestorum, niandati, depositi, 
pro socio, tutelce, commodati, pigneratitia, familice ercis- 
cundce, communi dividundo, hereditatis petitio, &c. 
When the action ex stipulatio was employed for the 
purpose of recovering a wife's marriage portion, it 
assumed the character of an action boncE fidei, 

Actiones arbitrarice. In these the judge, on ascertaining 
that the plaintiff's claim was valid, issued an order 
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{arbitrium) to the defendant to satisfy the demands 
of the plaintiff, or in default to make compensation 
by paying the sum fixed in the condemnatio ; the 
praetor, however, enforced compliance with the ar- 
bitrium. Actions in rem were enforced by being 
made arbitrariae. 

[Closely connected with the subject of arbitrary 
actions is that of pluris petitio. 

K pluris petitio or excessive demand may be — 

1. Re, in regard to the thing, as if a man demanded 
ten aurei when nine were due, or if he claimed the 
whole of a thing when only entitled to half. 

2. Tempore^ in respect of time, as when a creditor 
demanded payment before it was due. 

3. Loco^ in respect of the place where payment was 
demanded, as if money was demanded at Rome which 
was due at Ephesus. In such a case the action would 
be arbitraritty and allowance would be made for the 
advantage the debtor would gain from paying at the 
spot agreed on. 

4. CausA, in respect of cause. If a man had promised 
to give one of two things (the choice being left to the 
promissor) and the other party required one of the two 
chosen by himself, this would be a pluris petitio, as 
depriving the promissor of his election. So if a man 
promises a thing generically, as a book or a horse, and 
the promisee requires some particular book or horse, 
this is also 3, pluris petitio. By the enactment of Jus- 
tinian, a pluris petitio, re, loco, or causa was punished 
by a payment to the defendant of triple the loss he 
had sustained ; if tempore, the plaintiff had to pay the 
defendant's expenses and wait twice the time he would 
have had to wait otherwise. This was enacted by a 
constitution of Zeno. 

If a pluris petitio was made by a minor, the defect 
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was remedied by the praetor, so that the minor did not 

suffer for his ignorance. 

If a plaintiff demands less than his due the condem- 

natio may nevertheless be for the full amount. 

If a thing was demanded other than that due, the 

plaintiff did not suffer, in the time of Justinian; in 

the time of Gaius he lost his action, but could bring a 

fresh one for the thing.] 
6. Sixth division of Actions, 
According as the whole of what was due was sued for or 

only a part. 

For example: (a) In actions when claims are brought 
against the peculiwn of a son or slave, the pater- 
familias is bound only to the extent of such pecu- 
Hum, and if the claim is for more than such 
amount, it can only be partially met. A similar 
case is a wife's demand for the restitution of her 
marriage portion, the husband being only bound 
to repay to the extent of his means. This was 
called the beneficium competentice. It was also 
allowed in the case of an action brought by a 
partner, a master, or a father. 
{0) In cases where compensatio or set-off was allowed 
the actions fell under the second head, />., of 
those in which part only is obtained of that which 
is demanded. The judge in all actions bonce fidei 
could set off anything due from the plaintiff 
against what the defendant owed him, but the 
two debts were looked upon as subsisting sepa- 
rately before the time of Justinian. Under Jus- 
tinian the debts were held to extinguish one 
another ipso jurcy and the balance only could be 
sued for. 
(y) The beneficium competentice was also allowed to a 
debtor (who had made a cessio bonorum of his 
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goods), when required to satisfy his creditors, out 
of after-acquired property. 
[7. A seventh division of actions is given by Gaius 
into those which legitimo jure consistunt (statutable), 
and those qucB imperio contifientur^ i.e.^ originating from 
the jurisdiction of a magistrate. The former were 
those which were instituted within the limits of the 
city, and before a single judge, between Roman 
citizens. The other class of actions must be carried 
through during the praetorship of the person under 
whom they were commenced ; they were so called if 
either party was an alien, if the action was instituted 
away from home.] 
Tit. xii. — Eighth division of Actions, 

Perpetual and temporary Actions, 

Under the old law rights of action founded on a law, on a 
senatus consultum or on imperial constitutions, could be 
exercised at any length of time. The actions derived 
from the praetor's authority generally lasted but one 
year, j>., during one praetorship, except actions given 
to the bonorum possessor^ or the actio furti manifesti. 
Theodosius limited the time within which perpettuE 
actiones could be brought to thirty years. 

9. Ninth division of Actions, 

Those transmissible to and against heirs, and those not 
so transmissible. 

Transmissible to fieirs. Actions arising from delicts 
(except the actio injuriarum)^ and actions founded on 
i^aC^wI. ^ contract generally. 

&t^. Transmissible against Iieirs, Some actions arising on 

contract. Penal actions after the time of litis contes- 
tation or joinder of issue. 

In the time of Justinian if the defendant satisfied the 
plaintiff he was absolved. This was the view held by 
the Sabinians, and confirmed by Justinian. 
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Tit. vii. — Liability of fathers and masters for tlieir sons and 
slaves, 
(a) With regard to Contracts. 

According to the strictness of the civil law the pater- 
familias was not liable in any way for the act of a 
child or slave. The praetor, however, gave actions : 

1. When the persons alieni juris acted by the order 
of ^ih^ paterfamilias. 

2. When the latter profited by such acts. 

I. The master is liable for tlie whole of what is due if 
the person contracting with the slave does so. relying 
on the faith of the master ; so, if a slave is master of a 
ship, or manager of a business for the master, the latter 
is responsible for all contracts entered into by the slave 
acting in the capacities mentioned, his liability, in such 
cases, being enforced by the actio exercitoria and the 
actio institoria respectively. 

The actio tributoria could be brought against the master 
if he allowed the slave to trade with his peculiumy and 
withheld from the creditors their proper share of such 
peculiuni. 

If a slave trades even without the consent of his master, 
the latter is liable to the extent of the profit he has 
made from the transaction, and also to the extent of 
th^ peculium. An action to enforce this liability was 
termed depeculio et in rem verso. 

If' the creditor could bring the actions exercitoria or 
institoria^ he might also bring that de peculio or in rem 
versOy but as by the former two he could recover the 
whole debt, one of them would naturally be chosen ; if 
the creditor could bring the actio tributoria, or the 
action depeculio, he might find either the more advan- 
tageous, according to circumstances. 

In the above, what has been said of the slave refers also 
to a son, or any other person under power. 

L 
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The Senatus Consultum Macedonianum. 

This Sc. refuses an action to any creditor who lends 
money to children under power. 

When the father was liable to the actions above men- 
tioned, he was also liable to a condictio, which the 
creditor could bring against him directly. 

Tit. viii. — (0) With regard to delicts. 

Actions brought to recover damages for delicts of a slave 
were styled noxal. The master might either abandon 
the slave or pay the estimated damage done. The 
slave became the property of the injured person, but 
if he could satisfy the damages he could obtain his 
manumission. 

Noxal actions follow the delinquent ; i. e.y they must be 
brought against the person who is owner of the slave 
when they are instituted. If a freeman commit an 
offence, and become a slave, the action lies against 
the new master ; if a slave is manumitted after he has 
committed a delict, the action is brought directly 
against him. 

A master cannot recover against a slave for injuries done 
by the latter. 

In the time of Gaius, a child, as well as a slave, might be 
the subject of a noxal action, and might be given up in 
the same way. 

Tit. ix. 

Noxal actions could, in the same way, be brought for 
damage done by an animal. Such damage was 
tervcicA pauperies. If, however, the animal was one of 
natural ferocity, e.g.^ a lion or tiger, the action would 
not lie. But persons keeping dangerous animals too 
near a public thoroughfare were liable to pay double 
damages in case of injury. 
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Tit. X. — Representation in Actions, 

The old rule of the civil law was that one person could 
not represent another. This rule was first broken ^ 
through in the following cases : 

1. When a person brought an actio popularis^ i.e., '^pro 
populo^ 

2. Or became assertor libertatis on behalf of a slave, '^pro 
libertater 

3. Or brought an action for a pupil, ''pro tutelar 
Under the system of the formulce cognitors were ap- 
pointed solemnly in court and in presence of the 
adversary: the next change was to appoint procu- 
rators; these, however, sued in their own names, and 
they had to give security for the ratification of their 
acts by their principals. 

In the time of Justinian anyone might be appointed 
procurator, and no particular mode of appointment 
was prescribed. 

Tit. xi. — Security in Actions. Satisdatio. 
The law in the time of Gaius was : 

1. In real actions the possessor, i.e., the defendant, had 
to give security cautio judicatum solvi, which included 
three points : 

1. That the defendant would pay the sum fixed as 
an alternative on the condemnatio for the non- 
delivery of the thing in dispute. 

2. That he would appear for sentence. 

3. That he would not employ fraud in obeying the 
order of the judge. 

If the plaintiff sued in person in a real action he had to 
give no security, but if by a procurator he had to do 
so. 

2. \n personal actions the defendant was not obliged to 
give security, but if either the plaintiff or defendant 
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appeared by procurator he had to give security as in 
real actions. 

In the time of Justinian the rule was that the defendant in 
any action should pledge himself to abide by the 
decision of the judge ; if required he made this promise 
on oath ; it was then called cautio juratoria, if not on 
oath, satisdatio. 

If he appeared by a procurator, he had to appear and 
give the cautio judicatum solvit or become fidei jussor 
to his procurator, and in either case his property was 
subject to a hypotheca for his liabilities in the suit. 

If the defendant does not appear, and another person is 
willing to defend the action, he can do so on giving 
the cautio judicatum solvi. 

The person acting on behalf of a plaintiff must, unless 
his mandate of appointment is registered or his 
appointment made in court, give security that his 
principal will ratify his proceedings. 

Tit. xiii. — Exceptions. 

Exceptions were equitable defences to actions which ad- 
mitted of no other defence : they were so called because 
they excepted or took away the power of the action. 
They had their origin in the formulary period of Ro- 
man jurisprudence, and in time of the extraordinaria 
judiciuy an exception came to mean any defence other 
than the denial of the existence of the right of action. 

The nature of exceptions will appear from the following 
principal examples of them : 

I. " Quod metus causal This exception was a defence 
to an action on a contract to which the promissor*s 
consent had been obtained by force or intimidation ; if 
fraud had been used the exception ''doli maW* was 
used, or if the truth of some particular fact was in 
question, the exceptio in factum composita. 



The Law of Procedure. 1 49 

2. " Pecunice nan numerate.*' This was the defendant's 
remedy if sued for money borrowed under security of 
a stipulation, but never paid over by the lender. 

3. " Pacti conventir If a creditor make a mere agree- 
ment with the debtor that payment due under a con- 
tract re or verbis shall not be demanded, the debtor 
on being sued can plead the agreement by means of 
an exceptio, 

4. ^^ Juris jurandiy If the defendant has been called 
upon by the plaintiff to make oath as to the matter in 
dispute, and if the defendant has denied his liability, he 
can plead having denied it on oath by means of this 
exceptio, 

5. ^^ Rei Judicata!* If a cause had once been decided, 
though in strictness of law the obligation still existed, 
the plaintiff, if he sued again, could be met by this 
exception. 

Classification of Exceptions, 
According to the time within which they might be 
brought, exceptions were : 

1. Perpetual and peremptory, or 

2. Temporary and dilatory. 

The former class of exceptions were those in which the 
facts alleged might be used for ever as an exception. 
For example, if a contract had been obtained by fraud 
or force, an exception stating that fact would be valid 
whenever the action was brought on the contract (/>., 
it would be perpetua)^ and inasmuch as it would at 
once cut away the ground under the plaintiff's feet it 
would be peremptory. 

Temporary and dilatory exceptions were those which 
alleged that the plaintiff's claim was not due; for 
example, if the plaintiff had agreed not to sue within a 
certain period, he would be met with the temporary and 



1 50 Roman Law. 

dilatory exception of pacti conventi. A constitution of 
Zeno ordered that a plaintiff making ^plus petitio tem- 
pore had to wait twice the time he would otherwise 
have had to. Before the time of Zeno he would have 
lost his right of action altogether. 
Again, the object of a dilatory exception may be to object 
to a procurator, and upon the removal of the cause of 
complaint the suit proceeds. 

Tit. xiv. — Replications. 

The answer to an exceptio was termed a replicatio: it 
could with accuracy be styled an exceptio to an exceptio: 
the defendant might reply with a duplication the plain- 
tiff might reply again with a triplication 

Exceptions that are given in behalf of the debtor are also 
given for the fidejussores^ but an exception, such as 
that nisi bonis cesserit {i.e,^ which would protect the 
debtor after he had made a cessio bonorum), would not 
protect the fidejussors, as it would rob the plaintiff of 
the very security he had required. 

Tit. XV. — Interdicts. 

Interdicts were decrees or edicts of the praetor issued as 
a speedy and safe remedy to prevent impending in- 
jury ; they were generally granted on quasi-public 
grounds. 

"In certain cases the praetor at the outset gave provisional 
or conditional judgments, or issued provisional com- 
mands on an ex parte statement by the plaintiff, a 
process like an injunction obtained ex parte in Chancery, 
or a rule for a mandamus at Common Law." — Students 
Austin, p. 298, Lect. xxxiv. 

Classification of Interdicts, 

I. According as they are prohibitory y restitutory^ or 
exhibitory. 
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(a) Prohibitory interdicts are those forbidding some 
act to be done, as that a person should not build 
on a sacred place. 

ifi) Restitutory interdicts command that something 
should be restored, as, for instance, land to the 
owner who has been violently and unlawfully dis- 
possessed. 

(y) Exhibitory^ commanding a person to produce, as, 
for example, a freedman whose services are 
claimed by another, 
2. Second division of Interdicts, 

According as they are given for the acquisition, retention, 
or recovery of possession (adipiscendce retinendce vel 
recuperandce possessionis) . 

(a) For acquiring possession [adipiscendce posses- 
sionis), the interdict quorum bonorum is given : the 
effect of it being to compel the possessor to make 
restitution to the bonorum possessor. 

The interdictum Salvianum enabled a landowner to 
enforce his right over the implements of the 
tenant which were hypothecated for rent. 

(0) For retaining possession {retinendce possessionis) 
the interdict uti possidetis was given in the case of 
land, and that " utrubi " in the case of moveables. 
These interdicts were necessary at the commence- 
ment of a real action when each party claimed 
the thing in dispute ; the possessor would en- 
deavour to get his possession confirmed by these 
interdicts, having only to prove that his title was 
better than his adversary's, and that he had not 
deprived the adversary of the thing by force or 
fraud. 

In the case of immoveables, the possessor only 
had to prove that he had not acquired vi^ clam, 
or precariOy from the adversary ; in the case of 
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moveables he only had to prove that he had had 
possession the greater part of a year, and had not 
obtained his possession vi^ clam^ or precario from 
his adversary. The advantage of being declared 
the possessor was that the possessor was the 
defendant in a real action, and the plaintiff 
could not prevail by merely proving as good a 
title. 
Possession may be retained by one person for 
another, as, for instance, by a tenant for a land- 
lord. It was also held that the absence of an 
intention to abandon possession was equivalent to 
retaining possession, 
(y) For recovering possession, recuperanda posses- 
sionisy the interdict unde vi^ was given to anyone 
who had been forcibly expelled from his land or 
building ; the wrong-doer also being liable for an 
action under the lex Julia for violence. 
3. Third division of Interdicts, 

According as they are simple {simplex)^ or double {duplex). 
If they are given in a case where one party is defendant, 
and the other is plaintiff, they are styled Simple ; 
under this head, for example, comes the interdict 
quorum bonorum. 
An interdict given in a case where both parties bear 
at the same time the character of plaintiff and de- 
fendant is styled double {duplex) : for example, the 
interdicts utrubi and uti possidetis. 
As the formulary system had been superseded in the time 
of Justinian by the extraordinaria judicia^ interdicts 
were no longer needed, but judgment was given with- 
out them, as if a utilis actio had been given in pursuance 
of an interdict. 
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Tit. XVI. — Penalties incurred by rash Litigation. 

Rash litigation was checked by : 

1. Jurejurando, 

The plaintiff was obliged, in the time of Justinian, to 
take an oath that he had a bon& fide defence to the 
action. The plaintiff also had to take an oath as to 
the goodness of his claim, but the real penalty in the 
case of a groundless action was the expense to which 
the plaintiff was put in re-imbursing the defendant all 
his expenses. 

2. By fear of infamy, 

A person became infamous if he was condemned in 
direct actions furti, vi bonorum raptorum^ injuriarunty 
tutelcBy mandati depositi, or in the actio pro socioy which, 
from its nature, was always direct. The person con- 
demned in these actions suffered infamia. 

3. By pecuniary penalties. 

If a patron, ascendant, or the descendant of either were 
summoned before the magistrate by a freedman or 
descendant without the praetor's leave having been 
first obtained, the person so proceeding was liable to a 
fine of 50 solidi. 

Further, in particular actions the defendant could bring 
a contrary action to recover one-tenth of the sum 
claimed from him, even though the plaintiff had 
brought the action with no mala fides. 

Tit. xvii. — The Duty of a Judge. 

His duty is to judge according to the laws, the constitu- 
tions, and customary usage {mores). If the judge 
(judex) gave a sentence manifestly wrong, as if he had 
condemned the defendant in a different sum to that 
authorized by the praetor, the sentence was void ab 
initio. If the judge was mistaken as to some fact, an 
appeal could be made within ten days, in the first place 
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to the praetor, then to the council of the emperor with 
the praetorian prefect as chief judge, finally to the 
Emperor. 

In a real action the judge, if he decides against the 
defendant, may grant him a delay before he compels 
him to give up the thing, if security is given for it. In 
an action for an inheritance, as in one for a particular 
thing, the bond fide possessor had not to account for 
the fruits gathered and consumed ; after the time of 
Hadrian he had to do so. 

In an action ad exhibendiim the judge might take security 
from the defendant if he could not produce the thing 
or person at once ; in default of production and 
security he must condemn the defendant in the amount 
lost by the plaintiff in not having the thing produced. 

In the diCiion familicB erciscundcB he must allot the several 
objects among the co-heirs, condemning each to make 
compensation if his share was more valuable than the 
others. 

So in the actions contntuni dividundo and finium regun- 
dorum for the division of common property, he must 
allot the various shares, awarding compensation if 
necessary. 



CRIMINAL LAW. PUBLICA JUDICIA. 

Criminal law does not fall within the plan of the Institutes, 
which are a treatise on private law. 

In the later times the cxtraordinaria jiidicia were the 
means by which the penalties fixed by the laws to be 
presently enumerated were imposed, nothing of the 
special laws being retained except the amount of the 
penalty, v. Sandars' Justinian, iv. i8. 

Publica judicia were so called because anybody might 
bring the actions. 
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Those judicia which involved the punishment of death or 
interdiction from fire and water were styled capital, 
those involving infamy or a pecuniary fine were not 
capital, but were styled ptiblica. 

The following are the chief laws relating to publica 
judicia : 

The /ex Julia tnajestatis^ which awarded the punishment 
of death, and perpetual infamy for the crime of 
treason. 

The lex Julia de adulteriis punished adultery with death ; 
seduction was punished with the confiscation of half the 
offender's property if he were of honourable condition, 
and also with corporal punishment and banishment. 

The lex Cornelia de sicariis punished poisoners and 
assassins with death. 

The lex Pompeia de parricidiis punished parricides by 
ordering that they should be tied up in a sack with a 
dog, a cock, a viper, and an ape, and then drowned. 
A person who killed a cognate was punished by the 
lex Cornelia de sicariis. 

The lex Cornelia de falsis punished forgers with death if 
they were slaves, and with banishment if of honourable 
condition. 

The lex Julia de vi publica vel privata punished violence 
(with armed force) by deportation, and violence without 
armed force by confiscation of one-third of the offender's 
goods. Rape was punished with death. 

The lex Julia de peculatu punished embezzlement of the 
public money by a magistrate with death. Other 
offenders suffered deportation. 

The lex Fabia de plagiariis inflicted the punishment of 
death for the offence of plagiarism, i,e. keeping in 
chains, buying or selling a freeman or the slave of 
another ; in some cases the punishment was lighter. 

The lex Julia de Antbitu prohibited corrupt canvassing 
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for public offices ; the lex Julia repetundarum fixed 
punishments for magistrates who took bribes ; the lex 
Julia de annona forbade combinations made to raise the 
price of com and supplies ; the lex Julia de residuis 
punished those who misappropriated public moneys. 

Austin on the position of criminal law in Justinian's 
system. 

" * Public wrongs ' as applied to crimes acquired this name 
from a mere accident, from the fact that crimes were 
originally tried by the sovereign Roman People. The 
original reason ceased when the jurisdiction in criminal 
causes was removed from the people and vested in 
subordinate judges. . . . Inasmuch as crimes were, 
however, supposed to affect more directly the interests 
of the whole community, and inasmuch as the law of 
political status does really in a peculiar manner regard 
the whole community, criminal law and the law of 
political conditions were placed by the classical jurists 
together and were opposed to all the rest of the corpus 
juris. They style criminal law and the law of political 
conditions jus publicum^ for, say they, ^ad statum rei 
Romance^ ad publico utilia spectat* 

" They style the opposed department of the corpus juris 
' jus privatum y for, say they, * ad singulorum utilitatem^ 
ad privatim utilia special^ 

"This explains the order of Justinian's Institutes. It is 
merely a treatise on private law. Criminal law is not 
comprised by it, the classical jurists having thought 
that public law was not a fit subject for an institutional 
or elementary treatise. The very short title * De pub- 
licis judiciis * is the only part of this treatise which 
relates to crimes." — Student's edition, pp. 370, 371. 
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APPENDIX I. 

EXAMINATION QUESTIONS IN 

ROMAN LAW, WITH 

ANSWERS.' 

INTRODUCTORY. 



n^V^ tfie date of Justinian's reign. For 
what purpose were his Institutes in- 
tended ? 

A. Justinian succeeded his uncle Jus- 
tin, A. D. 527, and reigned till A.D, 
565. The Institutes were intended 
to be an elementary work for students, and an intro- 
duction to the study of the Digest and Code. 




Q. iV/ten and by whom were the Institutes of Justinian 
compiled? Compare tlum as briefly as possible with the 
Commentaries of Gaius in the matter of style of composition 
and value as elementary works on law. 

A. The Institutes were compiled by Tribonian (who 
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had taken the leading part in the formation of the 
Digest) ; he was assisted by Theophilus, professor 
of law at Constantinople, and Dorotheas, professor 
at Berytus. 

The date of publication was 22nd of November, 
A.D. 533. 

The Commentaries of Gaius and Justinian's Insti- 
tutes compared : — 

Greene, R. L., page 18. 

" The terseness of the style of Gaius and the purity 
of his language contrasts favourably with the more 
profuse sentences and the debased Latin of Jus- 
tinian's compilers, who, nevertheless, followed closely 
his method and arrangement. . . . The Commen- 
taries were intended for purposes of actual practice, 
while the Emperor's treatise, although declared to 
have the binding force of law, was primarily com- 
posed for academical instruction. ... It should be 
remembered in the present comparison that the 
commentaries proceeded from the pen of Gaius 
alone, and were the first of a series of introductory 
treatises, while Justinian's Institutes were not only 
prepared by two authors, under the superintendence 
of a third, but were also drawn from various indepen- 
dent sources. This will account for certain inconsis- 
tencies occurring in the latter, such as the distinc- 
tion between the Law of Nations and the Law of 
Nature." 

The work of Gaius is somewhat deficient in defi- 
nitions of leading terms, while it describes institu- 
tions and forms which had become obsolete in the 
time of Justinian, and were consequently disregarded 
in the Institutes. 
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Q, What were the causes which made codificatioft a neces- 
sity in the time of Justinian ? 
A, See Greene's R. L., p. 9. 

" When the Empire of the West perished in A.D. 
476, there existed four practical sources of law : — 
I. The works of the jurists, subject to the rule laid 
down in the Constitution of Valentinian III. (By 
this rule the works of Papinian, Paul, Gaius, Ulpian, 
and Modestinus received legal authority ; when these 
jurists were not unanimous, the opinion of the 
majority was to obtain ; if there was an equality of 
opinions, that of Papinian was decisive ; if Papinian 
was silent the question was left to the judge.) 

2. The Gregorian and Hermogenian Collections. 
(Gregorianus was a private lawyer, whose work con- 
tained Imperial constitutions from Hadrian to Con- 
stantine the Great. Hermogenianus, also a private 
practitioner, made a supplementary collection in the 
reign of Constantine.) 

3. The Theodosian Code (published in 438). 
This work was contained in sixteen books, and 
comprised edicts and rescripts of the emperors, 
extending over a period of 126 years. 

4. The NovellcBy or new and supplementary Consti- 
tutions of Theodosius. 

The barbarous invaders of the West allowed their 
Roman subjects to preserve their separate manners 
and laws, and from this state of society arose 
that condition of civil rights denominated Personal 
Rights, or Personal Laws in opposition to Territo- 
rial Laws. Hence it might be said that five men, 
each under a different law, might be found sitting 
and walking together. 

The main object of Justinian's plan was to abridge 
in two separate works, i. the Imperial Constitutions, 

M 
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and 2. the works of the jurists, with a view to de- 
stroying all inconsistencies, uncertainties, and repeti- 
tions, and thus facilitating the use and popularizing 
the study of Law." 

The first object was attained by the publication 
of the Code, A.D. 529, the latter by that of the 
Digest, A.D. 534. Greene's R. L., pp. 9-13. 
Q, Wliat defects may be remarked in tlie fnethod of Jus- 
tinian's Institutes ? 

A, The arrangement of the Corpus Juris adopted by 
Justinian may be expressed in a tabular form thus : — 

Jus. 

^ * «x 

Publicum. Privatum. (The subject matter 

of the Institutes.) 

I. Jus quod ad personas pertinet. Jus quod ad res Jus quod ad 

pertinet. actiones 

I pertinet. 



Dominium (in its Obligatio in its 

wide sense). correct meaning. 

Dominium Jura in Dominium rerum 

rerum sin- re Alieni. per universitatem 

gularum. acquisitarum. 

^ jL 

Obligationes (i) ex contractu. 2. Ex delicto. 3. Quasi ex delicto. 

(This table is taken from the Analysis of Austin's 

Jurisprudence, p. 172.) 

The defects of this method of arrangement are as 

follows : — 

(a) It disregards the purpose of the division into 
jura rerum and jura personarum^ the reason of 
which division may be stated thus : — The Law of 
Persons (being that part of the body of law which 
relates to condition or status^ and regards men as 
bearing or invested with status or condition) is 
conveniently detached from the rest of the cor- 
pus juris, which opposed part receives the name 
of the Law of Things. By this division the law 
specially affecting various classes is rendered 
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accessible and cognoscible. The fault of Justin- 
ian consists in his inserting in some cases only the 
events engendering and destroying the status, 
while in others he inserted the rights and duties 
constituting the status. 

(3) The division into jus personarnm^jus reruntyjus 
actionum involves a logical blunder : the generalia 
of the jus actionum should be placed under the 
J2is reruffty while the parts relating to special 
classes should be placed under the heads of the 
jus personarum to which they belong. (G. Camp- 
beirs Analysis of Austin's Jurisprudence, Lects. 
xl. xliii.) 

(r) Obligations ex contractu, which are primary rights, 
are opposed to obligations ex delicto, which are 
secondary, and arise from violations of rights in 
rem. The obligations arising from the breach of 
obligations ex contractu are therefore attached to 
obligations ex contractu, and if the logical arrange- 
ment were followed, breaches of rights in rem 
would be similarly considered with rights in rem 
themselves. (Anal. Austin, p. 146.) 

(?) The Law of Things is treated in a confused manner. 
The natural order would be : — i. To enumerate 
the divisions of things themselves. 2. To divide 
rights in things according to the extent of the 
right. 3. To treat of the modes of acquiring rights 
in things. But this order is not clearly traceable 
in the Institutes. 

Q, (a) Wluzt is the meaning of the term Institutes ? 
(0) What other legal zvorks were published by t/ie Emperor 
Justinian ? ^ 

A, (a) The Institutes purported to be elementary 
treatises for the instruction of students. See Q. p. 160. 
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(0) The other legal works of Justinian were : — 

1. T/ie Code {Codex Veins), prepared by a commis- 
sion of ten jurists chosen by the Emperor in 528. 
The work was completed in 529. 

2. TAe fifty decisions. These were probably supple- 
mentary to the Code, and were amalgamated with 
the second Code and the Digest. 

3. The Digest or Pandects. The constitution order- 
ing the publication of the Digest appeared in De- 
cember, 530 A.D. The work itself appeared in 
December, 533 A.D. Tribonian had charge of the 
compilation, and he was assisted by ten jurists. 

4. The Institutes, or elementary book for students. 

5- T/ie second Code, Codex repetits prmlectionis. This 
was a new and revised edition of the Code, pub- 
lished in 534 A. D, 

6. T/te Novels, Noveilacottstitutiones. These wereabout 
I so in number ; they were published separately at 
intervals from 535 A,0. to the end of Justinian's 
reign. 

See also Gibbon's Decline and Fall, cap. xliv. ; 
Ortolan's Histoire de la L%islation Romalne, 
sects, cv.-cx. 

Q. Distmgiask tiig jiu acriptum from tkt jus non scrip- 
turn, andrntu H fiH At smmti of each. 

i. Law considered with reference to its sources is 

usually distinguished into law written [Jus scriptuin) 

and law unwritten (Jus non scriptum). 

{a) Accp rdjog to the modern civilians ; — Written law 

I directly by the supreme __ 

f b not so made, but 

lOrity of the supreme 

i the Judicial meaning 
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(0) According to the Roman lawyers : — ^Written law 
was that which was committed to writing at the 
outset. Unwritten law was law not so committed 
to writing. This may be called the grammatical 
meaning of the phrase. 
As examples of written law we may mention the fol- 
lowing, appending the sources from which they 
spring ; the word source being here taken to mean 
the direct or immediate author. 

1. Leges, enacted by the people, proposed by a se- 
natorial magistrate. 

2. Plebiscita, enacted by the plebs. 

3. Seftatus consulta, ordinances of the senate. 

4. Imperial constitutions, or enactments of the Em- 
perors, These were in the various forms of epistokB, 
rescripta, tnandata, decreta, and edicta. 

5. The jus honorarium, or law established by the 
prcetor in virtue of his office. 

6. The responsa prudentium, or decisions of jurists 
authorized to interpret the law. 

Unwritten law is that (according to Justinian) which 
is established by usage. 

Q. Explain the difference between jus naturale and jus 
gentium. Does Justinian always adhere to the same defini- 
tions of them ? 

A, The jus gentium of the Romans was a collection of 
rules and principles determined by observation to be 
common to the institutions which prevailed among 
the Italian tribes ; it was opposed to the jus civile, or 
the particular law of the Roman state. . . . There did 
come a time when from an ignoble appendage of 
the jus civile the jus gentium came to be considered 
a great though as yet imperfectly developed model, 
to which all law ought, as far as possible, to conform. 
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This crisis arrived when the Greek theory of a Law 
of Nature was appHed to the practical Roman ad- 
ministration of the law common to all nations. 

TheyW rtaturale, or law of nature, is simply the y^j 
gentium^ or law of nations, seen in the light of a 
peculiar theory. — Maine, A. L., cap. iii. At the 
commencement of the Institutes there is placed a 
definition of jus naturale^ taken from Ulpian : — 
" Jus naturale est quod natura omnia animalia docuit^ 
while in the same title the jus gentium is defined 
thus : ** Quod naturalis ratio inter omnes homines 
constituit vocatur jus gentium quasi quo jure omnes 
gentes utunturr 

There is no attempt made in the body of the Institutes 
to apply Ulpian's definition oi jus naturale. In one 
passage, however, the distinction between the jus 
naturale and jus gentium (as above described) seems 
to be retained. It is Book i., 3, 2, where slavery is 
described as, " comtitutio juris gentium qua quis 
dominio alicno contra naturam subjicitur!' 

Austin's criticism on Ulpian's jus naturale is that 
he falls into two mistakes : — 

1. He confounds the instincts of animals with laws. 

2. He confounds laws with certain motives or 
affections which are among the ultimate causes of 
laws. (Analysis of Austin's Jurisprudence, Lect. 
xxxi. p. 112.) 

Q. Criticise the definition of jurisprudence given at t/te 
commencement of the Institutes ? 

A. The definition is as follows : " Jurispnidentia est 
divinarum atque humanarum rermn notitiajusti atque 
injusti sciential 
Austin, Lect. v.. Student's Ed., p. 75. 

"Jurisprudence, if it is anything, is the science of 
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law, or at most the science of law combined with 
the art of applying it." 

What is here given as a definition of jurisprudence 
embraces not only law, but positive morality, and 
even the test to which both these are to be re- 
ferred. 

It, therefore, confuses the science of legislation 
and deontology. Furthermore, it affirms that law is 
the creature of justice, which is as much as to say 
that it is the child of its own offspring. 

I. — The Law of Persons. (Inst. Book i.) 

Jus personarum, 

Q. What is the origin assigned to slavery in t/ie Institutes ? 
A. In Lib. i., 3,2, slavery is said to be an institution 
of the jus gentium. 

Slavery is founded on : 

(a) The jus gentium^ as in the case of captives in 

war ; or, 
(jS) On the jus civile, as in the case of a person 
more than 20 years of age becoming a slave, 
and selling himself to share the price. 

Q. Classify persons according to the Institutes. What are 
tlu peculiarities in t/ie account given of slaves? 
A. Persons are divided : 

(a) According to whether free or not. 

Ingenui, freebom. 



Persons 



Liberi 



Gives. 
Libertini -{ I^tini. 

Dedititii. 



Servi. 



This classification ranks slaves among *^ persons'* 
Now the modern civilians have narrowed the meaning 



1 68 Roman Law, 

of the term from " a human being," " homo " in its 
widest sense, and as understood by the Roman 
jurists, to ''a human being invested with a condition 
or status," " status " being taken as equivalent to 
** caputl' a word denoting conditions which comprise 
rights. Slaves would by this view be excluded from 
the class of persons. Status^ however, is applied 
to various conditions of persons merely with re- 
ference to their incapacities, and accordingly the 
Roman jurists rightly asc^^bed status to slaves and 
ranked them among persons. 

The term person is also used sometimes as synony- 
mous with status or condition. In this sense every 
human being who has rights and duties bears a 
number of persons. " Unus homo sustinet plures 
personas!- The word in this sense is, in fact, equiva- 
lent to " character." Austin, Lect. xii., G. Camp- 
beirs Analysis, p. 58. 

Persons are also classified in the Institutes accord- 
ing as they are sui juris or not, thus — 

i I. Patres fia.milias. 



Persons 



So' J"™ i I Curators. 

2. Those under 

Tutors. 



{ 



( Those under patria potestas. 



Alien! Juris A Wives ** 
V Servi. 



in manu." 



Q, Enumerate tfu classes of persons not possessed of full 
citizenship in tlie time of Tiberius, What changes had been 
made before the date of the Institutes f 

A. I. Latini Juniani, Freedmen under the lex Junia 
Norbana (made in A.D. 19). These were on the 
footing of Latin colonists, and not that of cives, 
through defects in their emancipation. 

2. The dedititii ex lege jElia Sentia (A.D. 4). 
These enjoyed an inferior status. 



Appendix, 1 69 

Those who had been reduced to slavery for crime 
were raised to this class only by emancipation. 

3. Serviy or slaves. 

Justinian, before the publication of the Institutes, 
abolished all distinctions between freedmen, and 
slaves on emancipation attained full citizenship. 

Q, Give the chief definitions of status in Roman law, and 
what was the effect of capitis deminutio in its three degrees ? 
A, Status, 

Sandars' definition. "The legal capacity of a 
^persona! " Lib. i., Tit. iii., p. 

Austin's (CampbelFs Analysis, p. 137). "The 
rights, duties, capacities, or incapacities which deter- 
mine a person to a given class." 

See Austin, Lect. xl., also Poste's Gaius, i. 8. 
Erroneous definitions of status examined by 
Austin. 

1. That of the civilians that status was an occult 
quality : " Status est qualitas cujus ratione homines 
diverso jure utuntur^ 

Objection : this qualitas will not distinguish 
a status or condition from any other collection of 
rights and duties. 

2. Bentham's. " Consequences of the same investi- 
tive fact." 

Objection : this definition also does not dis- 
tinguish status from other rights and duties which 
are matter for the Law of Things ; for example, 
these properties belong to the aggregates of rights, 
termed universitates juris y and also to particular 
rights, such as dominium rei singula. 

3. " Status is constituted by jus in rem in the com- 
plexion or aggregate of rights." Objection : in 
purely onerous conditions this mark is not found. 
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Capitis deminutio. 

There were three pre-eminent status which received the 
name of capita from the Roman lawyers. 

1 . The status familia, or condition of being a member 
of a given family, and as such enjoying certain 
rights and capacities. 

2. The status civitatis, or condition of a Roman 
citizen. 

3. The status libertatis, or condition of the freeman. 

The loss of all these was termed maxima capitis 
deminutio; this would be exemplified by a man 
becoming " servus pcencer The loss of the status 
civitatis, involving that of the status familuB^ was 
termed media capitis deminutio y as happened in the 
case of a man being deportatus in insulam. The 
loss of the status familiae only was styled minima 
capitis deminutio. It took place as a consequence 
of emancipation or arrogation. 



Q, Distinguish between deportatio and relegatio. Did 
the latter affect civil status } Explain tJie phrase " servus 
poenae." 

A, Deportatio in insulam consisted in the condemned 
being confined within certain local bounds, and 
being considered civilly dead. He thus underwent 
the media capitis deminutio. 

The relegatus in insulam was merely forbidden to leave 
a certain spot, and his civil status was in no way 
altered. Sandars, i. xii. 2. 

A person condemned to slavery as a punishment for 
crime, having no master, was said to be servus poence^ 
slave of the punishment. Sandars, i. xii. 3. 
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Q. State the provisions of the lex iElia Sentia and lex 

Junia Norbana concerning manumission, 

A, The lex jElia Sentia (A. D. 4) provided, i. that 

manumission in fraudem creditorum was void, 2. that 

one of the requisites of manumission in order to 

make the slave a citizen was to be that he should be 

thirty years of age ; if he were under that age the 

ceremony was to be performed by vindicta after the 

reason of emancipation had been approved by a 

coficilium appointed for the purpose. The two other 

requisites of a complete emancipation were that the 

owner should have quiritary ownership, and that the 

ceremony should be public. 

The lex Junia Norbana^ passed A.D. 19, enacted that 

on the failure of any one of these conditions the 

freedman should only rank as a Latinns and not as 

a civis. The lex jElia Sentia further provided that 

persons reduced to slavery for crimes should by 

emancipation only be raised to the position of 

dedititiiy i.e. of captives taken in war. Sandars* Just., 

i. V. 3. See also Poste's Gaius, i. §§ 18, 22. Greene's 

R. L., pp. 35 > 36; stipra, pp. 9, 10. 
\ 

Q. What were the peculium profectitium and the peculium 
adventitium, and what rights had the paterfamilias over 
tliem respectively under tlie legislation of Justinian ? 

A. The peculium adventitium in the time of Justinian 
included everything that came to the son from any 
other source than from the father ; in the time of 
Constantine the term had only been applied to pecu- 
lium derived from the mother. 
Peculium profectitium was that which was derived 
from the father, " quia proficiscitur a patre^ This 
belonged to the father, who only had the usufruct of 
the peculium adventitium^ while the son had as full 
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power over the castrense and quasi-castrense peculium 
as if he had been sui juris. 

By Justinian's legislation the father took the usu- 
fruct of one-half of the /^«///«w adventitium when the 
son was emancipated, the previous rule having been 
that the father should take the ownership of one-third. 

Q, In what cases did a child takCy i. its mothei^Sy 2. its 
fathers status f 

A, "Children followed the condition of the mother 
except 

" (a) When born in civil wedlock. 

" {&) When born of a Roman mother and an alien 

father. 
" In these cases they followed the condition of the 
father." — S. Harris, R, Z., p. 40. 

Q, If a Roman citizen pretended to be a slave y and allowed 

himself to be sold in order to share the price^ was the sale 

valid f 

A, It was enacted by the Sc, Claudianum that, if a 

freeman of more than twenty years of age allowed 

himself fraudulently to be sold as a slave, in order to 

share the price, he should be bound by his statement 

if he afterwards claimed his freedom. Sandars, i. 
• • • ^ 

HI. 5. 

Q, Wfiat were liberi legitimi, naturales, and spurii re- 
spectively ? 

Explain t/ie modes of subsequent legitimation, 

A, The offspring of a legal marriage (justce nuptici) 

were said to be liberi legitimi. 
Spurii or bastards are those whose parents have not 

contracted y«j/«w matrimonium. 
Liberi naturales were the offspring of a mother living 
in a state of concubinage. 
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In the Inst. i. x. 13, naturalis is opposed to legiti- 
tnus ; whereas in the next title the word is opposed 
to adoptivus. 
Subsequent legitimation was effected in three ways : 

1. Per oblationem curicBy i,e, by making the naturalis 
liber a member of the curia, or class from which the 
magistrates were chosen. This was considered a 
distinction, but as the expenses were very heavy, the 
honour was not much sought after. 

This mode of legitimation was introduced by 
Theodosius and Valentinian. 

2. Per subsequens matrintoniuniy by the subsequent 
marriage of the parents, accompanied by the draw- 
ing up of the dotalia instrumentay or marriage 
settlements. (Inst. i. x. 13.) 

3. By rescript of the Emperor, a method introduced by 
Justinian in the 74th Novel. (Sandars, i. x. 13.) 

Q, (a) Z?<^«^ connubium. (^) What was or might be the 
result of a marriage between persons who did not possess it 
where they believed they did? 

A. (a) ^* Connubium est tixoris jure ducendce facultas" 
(Ulpian, 5. 3.) Connubium is the capacity of mar- 
riage, valid by civil law. The possession of the con- 
nubium is one of the elements of full Roman citizen- 
ship. Only citizens and specially privileged Latins 
and aliens possessed this right. Previous to the 
lex Papia Poppcea^ a freeborn citizen might not 
marry a citizen by manumission [libertind), 

(jS) In this case if children are born, the parties are 
allowed to prove their error, and if the effect of the 
mistake is to prevent the children coming under the 
father's power, this is rectified, and practically the 
offspring gets all the advantages that would have 
accrued if its parents had possessed the connubium. 
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Q. What was the law at different times as to marriage, 
(i) between first cousins, (2) between a man and his deceased 
wif^s sister ? 

A, I. The marriage of first cousins was legalized by 
Arcadius and Honorius, and was permitted by Jus- 
tinian. 

2. Marriage with a deceased wife's sister was per- 
mitted till the time of Constantine, who forbade it. 
Valentinian, Theodosius, and Arcadius renewed the 
prohibition. (Sandars' Justinian, i. x. 7.) 

Q, Trace the successive limitations of the dominica potes- 
tas with reference to the person of the slave before the legisla- 
tion of Justinian, 

A, The authority of the master over the slave (domi- 
nica potestas) was of the most unlimited character 
in the early law, extending even to a power of life 
and death. The first check on the master's autho- 
rity was given by a constitution of Antoninus Pius, 
which punished a man who killed his own slave 
equally with one who has killed another man's. 
The same Emperor also ordered that in cases of 
gross ill-treatment the master might be compelled 
to make a forced sale of his slave. 

The lex Cornelia, B. C. 82, punished the killing of 
a slave with death or exile. 

The lex Petronia forbade masters to expose their 
slaves to contests with wild beasts. 

Hadrian required the consent of a magistrate 
before the punishment of death was inflicted, and 

Constantine (followed by Justinian) only permitted 
moderate chastisement to be inflicted. 
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Q. (a) Explain the gradual improvement in the"" condition 
of slaves, (0) State particularly what Emperor restrained 
the unlimited power of the masters, and gave redress to the 
slaves in case of cruelty, (y) What were the restraints placed 
on manumission by the lex Fusia Caninia ? 

A, (a) "In the earliest times the notion of slavery 
existed in its sternest form. Later on, when under 
the influence of Stoicism law had passed into the 
condition of a philosophical system, Roman jurists 
recognized and proclaimed in the very definition 
which they gave of it, that liberty was the condition 
of nature, and servitude (slavery) an institution 
against nature, but which was established by human 
law, by the general custom of nations. The law, 
however, mitigated its severity, and brought it more 
into accordance with the dictates of humanity. 

"We shall find Christianity subsequently coming in 

with its holy doctrine of equality of all men, further 

modifying the rigour of the institution, and gradually 

accomplishing its aboHtion." — Nasmith and Pritch- 

ard's Ortolan^ Gen, R, Z., sect. 26. 

(^) See answer to last question. 

(y) The lex Fusia Caninia was passed (A. D. 8), 

to prevent the gratification of the vanity of deceased 

testators by the enfranchisement of a large number 

of slaves to the detriment of the interests of the heir. 

It provided that the owner of two slaves might 

enfranchise both ; the owner of from two to ten, 

half ; of from ten to thirty, one-third ; of from thirty 

to one hundred, a fourth, and of a larger number, 

one-fifth. 

It was necessary that the slaves should be men- 
tioned by name. (Sandars* Just., i. vii.) 
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Q, Describe briefly confarreatio, coemptio and usus, 
as modes of marriage. What were their legal effects? 
What were the requisites for justum matrimoniUm in the 
time of fustinian ? 

A. Confarreatio was the highest and most solemn 
form of marriage ; it could only be celebrated 
between those who possessed the Jtis sacrum ; it 
made the children eligible for high offices in the 
priesthood. 

The form of divorce corresponding to confarreatio 
was diffarreatiOy which was almost impossible to be 
effected. This was probably one of the chief reasons 
why confarreatio dropped out of use. 

Coemptio, A fictitious sale of the wife to the hus- 
band, and probably also of the husband to the wife, 
as appears from what is probably a fragment of 
Ulpian, quoted in Servius on Georgics, i. 34, and 
Isidorus, v. 24. (Posters Gaius, i. sect. 108- 1 15.) 

*' Antiquus nuptiarum erat ritus quo se maritus et 
uxor invicem emebant ne videretur ancilla uxor'' 

Usus consisted of cohabitation with a view to 
marriage. The effect of usus, as also of confar- 
reatio and coemptio, was to bring the wife under 
the manus of her husband. To prevent this result 
taking place, the usus was broken by the wife ab- 
senting herself from her husband's house for three 
nights in the year, so that she still remained a 
member of her own familia. (Posters Gaius, Book i., 
sect. 56-64.) 

" The forms above described did not form part of 
the real tie of marriage; they only decided, when the 
tie of marriage was formed, what should be the 
position of the wife. Neither were the religious 
ceremonies nor the nuptial rites anything more than 
accessories of that which created the binding rela- 
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tion between the parties. The tie itself was a civil 
contract, depending upon, and formed by, the 
mutual consent of the husband and the wife. When- 
ever two persons, capable of entering into the con- 
tract, mutually consented to do so, and evidenced 
their consent by any mode recognized by law, the 
legal tie was formed ^x\Ajust(B nuptice were complete." 
— Sandars' Just, i. X. 

The following were the requisites iorjustcB nuptuB: — 

1. The contracting parties must have the connu- 
bium, see p. 27. 

2. They must not stand within the prohibited 
degrees of relationship. 

3. They must have attained the age of puberty — 
14 for men, and 12 for women. 

4. If under the power of any one, they must have 
obtained that person's consent. (Sandars' Just., i. x.) 

Q. To what extent had a son or a slave a legal existence at 
Rome ? 

A. (a) A son under "potestas" could not, in strictness 
of law, hold any property of his own, but this theory 
was broken in upon by statutory enactments as to 
the son's enjoyment of his pecultum. 

But as regards the state, in all matters connected 
with public law, the ftlius /amilias had no inca- 
pacities ; he could serve any public office, and had 
all the other privileges of a citizen ; he could con- 
tract a valid marriage, having the connubium ; he had 
the commercium^ and could, therefore, be a witness to 
the mancipation a privilege only belonging to citizens ; 
but he could not make a will, having no property to 
dispose of except the peculium, in later times, over 
which he possessed modified rights of disposition. 
Sandars* Just., Introduction, § 41. 

N 
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(0) The slave, on the other hand, had no rights 
even against his master ; his person was protected 
by various enactments (see Q. p. 174), but his 
peculmm belonged to his master in fact as well as in 
law ; his personality was entirely absorbed by that 
of the master, and he could not by any means in his 
power better his condition, being entirely dependent 
on the goodwill of his owner. He was entirely with- 
out rights, both as regards public and private law. 

Q, What changes did Justinian make in tJie Law of 
Adoption ? 

A, Before the time of Justinian the effect of adoption 
was to put the adopted person in precisely the same 
position as he would have been if he had been born 
a son of the adoptor ; the adopted son might thus 
lose his rights of succession to his adoptive father 
on emancipation by him, as he had previously on 
adoption lost his rights in his natural family. 

Justinian enacted that a son given in adoption to 
a stranger should not lose the rights of succession in 
his own family, but should acquire rights of suc- 
cession to his adoptive father if the latter died intes- 
tate ; the son thus remained in the family of his 
natural father. This was styled adoptio minus pletia, 

Adoptio plena took place when a son was adopted 
by an ascendant. In this case the provisions of the 
old law took effect, and the son entered the family 
of the adoptive parent. 

Q, Translate: "Cum autem ingenuus aliquis natus est, 
non officit illi in servitute fuisse et postea manumissum 
esse. Saepissim^ enim constitutum est natalibus non offi- 



cere manumissionem." 



After manumission would his status be that of an ingenuus 
or a libertinus ? 

A, "When a man has been bom free, he is not 
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prejudiced by having been in the position of a 
slave and subsequently manumitted, for it has been 
very often enacted that manumission does not pre- 
judice rights of birth." 

In servitutefuisse=^* to have been in the position of 
a slave," not " to have been a slave." So a freeborn 
child who is erroneously deemed a slave, and is 
enfranchised, has the status not of a libertinus^ but of 
an ingenuus, (Sandars, i. iv.) 

Q, Distinguish t/ie conception 0/ tutcla from tAat o/potes- 
tas, showing the nature of the limitations on legal capacity 
involved in each, 

A, The juridical system of ancient Rome regarded the 
state as a collection oi patres familias^ in whose per- 
sons were absorbed their respective familice ; this 
process of absorption had for its result the represen- 
tation of the family rights in the person of the head 
of the family. Between the head and the members 
of the family there was a difference of status^ and 
the fact was expressed in the form that the filius 
familias was in the power {potestas) of the pater- 
familias. 

The son under power had no independent will, 
and all manifestations of such will being only ex- 
pressed through the head of the family, he was not 
sui Juris, and, in strict theory of law, only exer- 
cised rights through the paterfamilias. 

In tutela the case was otherwise ; here the person 
under guardianship was sui juris ; he was in posses- 
sion of all his rights, but was deemed physically 
unable to exercise them. 

The tutor was appointed to supplement the de- 
ficiencies in the legal persona of the pupil, and so 
enable him to exercise the rights which belonged to 
him. This function of " filling up " the measure of 
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the pupil's persona is illustrated by the word aucto- 
ritas^ as applied to the tutor. (Sandars, Just., § 43, 
note. " The derivation of auctoritas should never be 
lost sight of. When one person increased, atigebat^ 
what another had, so as to fill up a deficiency, this 
increasing, or filling up, was called auctoritas!') 

Poste (p. 119, §§ 142-154) alludes to the filius 
familias possessing inferiority of status, ue., incapa- 
city of right, while the ward or person under tutela 
merely lies under incapacities of disposition. 

Maine, A. L., p. 161. " The guardianship of male 
orphans was a contrivance for keeping alive the 
semblance of subordination to the family of the 
parent up to the time when the child was supposed 
capable of becoming a parent himself. It was a 
prolongation of the patria potestas up to the period 
of bare physical manhood." 

This, however, appears to be inconsistent with the 
view that the tutor's function is to supplement 
defects in the capacity of the ward considered as a 
paterfamilias. It would appear, also, that the func- 
tion of the tutor was rather to promote the judicious 
exercise of the pupil's rights for his own benefit, than 
to repress his power of exercising such rights in 
order that they might be more profitably exercised 
on his behalf by others. 

The former notion, i,e,^ that of promoting the 
exercise of rights by supplementing the deficiencies 
in the pupil's capacity, appears to be characteristic 
of tutela^ while the promotion of the exercise of 
rights by another, for the benefit of the person under 
power, seems to be one of the leading features in 
the primitive conception oi patria potestas. 
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Q, {a) What varieties of tutela exist in the legislation of 
Justinian ? (0) What other forms of tutela had ceased to 
exist ? {y) By what events was tutela terminated? 
A, (a) I. By testament. 

The paterfamilias could appoint a tutor for those 
children or descendants in his power who being 
under age became sui juris at his death. 

Any person over 25 years of age and of sound 
mind, with whom the testator had testamenti factio^ 
could be appointed testamentary tutor. 

2. Tutela legitima. 

In default of a tutor being appointed by testament 
the nearest blood -relation took the guardianship. 
Before the time of Justinian's 11 8th Novel the office 
of guardian had devolved upon the agnates, but 
Justinian, abolishing the distinction between the 
agnati and cognatiy made the rule as it is given above. 

3. Tutela fiduciaria. 

In the time of Justinian, if an ascendant emanci- 
pated a descendant below the age of puberty and 
died, then the sons of this ascendant, if of age, be- 
came fiduciary tutors to the emancipated descendant. 

(See i. xix. supra^ pp. 22, 23.) 

4. Tutela Dativa, 

In default of the appointment of tutors by above 
methods, to prevent the non-appointment of any 
tutor, the magistrates would appoint under the lex 
' Atilia and the lex fulia et Titia, 
(i9) [5. Tutela Muliebris, Guardianship of women. 
This had fallen into disuse in the time of Justinian. 
See Gaius, i. 189-193 ; Maine's A. L., p. 153 ; Greene's 
R. L., p. 61 ; V. also Q. p. 179, supra^ 
(y) Tutela was extinguished : 

1. By pupil attaining age of puberty. 

2. By arrc^ation, derogation, or slavery of pupil. 
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3. By fulfilment of condition under which tutor is 
appointed. 

4. By death of tutor or pupil. 

5. By maxima or media capitis deminutio of tutor, 
or by minima capitis deminutio in the case of a tutor 
legitimus. 

6. By removal of tutor for misconduct, or at his 
own request on valid grounds. 

See Sandars' Just., i. xxii. ; Greene's R. L., p. 64; 
Poste's Gaius, p. 143, sect. 196; S. Harris, R. L., 

p. 57. 



0. Was it possible for a pupillus to be party to any legal 
transaction without the authority of his tutor f 

A, The authority of the tutor was not needed if the 
pupil stipulated for something to be given him, 
though it would be necessary where a promise was 
made by the pupil. 

And, generally, in all bilateral contracts (for in- 
stance, in emptio vendition locatio conduction mandatum^ 
depositum) the minor took all the benefit if he acted 
without authorization, and could enforce the contract 
while the other contracting party could not. The 
pupil, however, could not enter upon an inheritance, 
take the bonorum possession or enter upon an in- 
heritance by fideicommissum without the tutor's 
auctoritas. The reason of this was that the forms 
required by the law being so solemn, and implying 
the exercise of such a degree of intellectus and judi- 
cium on the part of the pupil, could not properly 
be gone through by the pupil without the tutor's 
authority to supplement his supposed deficiencies. 
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Q, State the duties of a curator^ the cases in which and the 
autltority by which he is appointed, 

A, Curators were appointed for the purpose of looking 
after the property of the ward. 

" A person might be sui juris and of an age to 
exercise his rights (/>. over the age of puberty), and 
yet it might be necessary to ensure that he did not 
hurt himself and his family by the mode in which 
he exercised them. In such cases a curator was 
appointed whose duty it was to look after his pro- 
perty. This curator had a perfectly different office 
from a tutor; in technical language the tutor was 
said to be appointed to the person, the curator to the 
property. The curator was only appointed as a 
check to prevent pecuniary loss. Curators were, for 
instance, appointed to watch over the interests of 
insane persons, of persons notoriously prodigal, and 
of those who had attained the age of puberty but 
were under the age of twenty-five." — Sandars' Jus- 
tiniany Introduction, sect. 43. 

Curators were appointed : 

I. At the request of the minor, to take charge of 
his property generally. Or, 2. Against his will : (a) to 
protect an adversary in a law-suit ; (^) to protect 
the tutor or a debtor in paying debts to the minor. 

Madmen and deaf-and-dumb persons, as well as 
those subject to any perpetual disease, could have 
curators even after twenty-five years of age. 

Curators were appointed by the same magistrates 
as tutors ; in the city by the prcefectus urbi or the 
praetor, in the provinces by the praeses or municipal 
magistrate. A curator could not be appointed in a 
testament, but if a person was recommended in one 
the magistrate would generally carry out the tes- 
tator's wishes. (Sandars, i. xxiii.) 
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Q, Translate: "Si inter tutorem pupillumve judicium 
agendum sit, quia ipse tutor in rem suam auctor esse non 
potest, non praetorius tutor, ut olim, constituitur sed curator 
in locum ejus datur quo interveniente judicium peragitur 
et eo peracto curator esse desinit." — Inst»^ i. xxi. 3. 
What was this curator called ? 
A, If a law-suit has to be carried on between the pupil 
and tutor, then (on account of the tutor not being 
able to exercise his authority in a cause wherein he 
is concerned) there is appointed, not as formerly, a 
praetorian tutor, but a curator, to take the tutor's 
place, and this person ceases to be curator on the 
completion of the suit. 

The curator is styled in the Institutes, curator *^ ad 
causanty* or " ad litem'' 

Q, Compare the legal capacity of infans^ impubes^ filius 
familias, senmSyfuriosuSy minor xxv, annorum. 
A, Infans. 

By a constitution of Theodosius it was settled 

that a child was infans up to the age of seven years. 

Up to this age it was presumed not to have " intel- 

lectusy* and could only act through its tutor if sui 

juris. 

Imputes, 

From seven to fourteen the child was said to be 
impubeSy and was presumed to have intellectuSy but 
not judicium ; so that it was able to go through 
legal forms but not to determine whether it would 
do so or not, that judicium being supplied by the 
tutor (if the child was sui juris). 

Filius familias ; Servus. See Q. p. 177. 

Furiosus, 

Madmen, even after the perfecta cetas of twenty- 
five years, had curators appointed to take charge of 
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their property : the reason that a tutor was not ap- 
pointed was that the duration of the mental incapa- 
city was deemed uncertain. 

Minor xxv, annorum, 

A minor under this age was capable, if sui jurisy 
of transacting his affairs, and only in exceptional 
cases (see p. 183) was it compulsory on the minor 
to have a curator appointed ; such appointment, how- 
ever, was usually made at the minor's request. 



II. — The Law of Things. 

Jus rerum, 

A. — DOMINIA Jura in Rem. (Inst, Book ii., §§ 1-9.) 

Q. What are tJie various meanings attached to the word 
" res " in ttte writings of the Roman Jurists f 

A, Austin's definition of " res'^ is as follows: — " Things 
are such permanent objects, not being persons, as 
are sensible or perceptible through the senses." 

The Roman jurists, however, took a wider view : 
with them res denotes " things, acts, and forbear- 
ances, and sometimes even persons considered as the 
subjects or objects of rights and obligations." More- 
over, the division of things into corporeal and incor- 
poreal shows that they included in the latter class 
rights and obligations themselves. In this sense, then, 
res included — 

(i) Things. (2) Persons regarded as subjects of 
rights or duties residing in others. (3) Acts and 
forbearances considered as the objects of rights and 
obligations, and also rights and obligations them- 
selves. 

In this sense res embraces the whole matter with 
which law is conversant. 
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It is in this sense that the word is used in the op- 
position of Jus rerum (or the Law of Things, i. ^., 
the whole law) to the Jus Personarutn^ or law of 
status {i,e, the Law of Persons considered as invested 
with status), Campbell's Analysis of Austin, pp. 
59,60,136. 

Q. State the different senses in which the word dominium 
is usedy and compare it with proprietas. 

Distinguish between quiritarian and bonitarian owner- 
ship, 

A, I. (a) The Roman jurists attached to dominium 

the meaning oi Jus in rem^ and included under this 

head dominium in the strict sense, /. e. proprietas, 

jura in re aliend {e,g. servitus,jus pignoris, &c.), and 

juris universitates, or in other words all rights not 

included under obligationes, 

(0) They also attached to the word the meaning 
of " a right indefinite in point of user over a thing." 

2. In its strict sense, dominium is a right indefinite 
in point of user, unrestricted in point of disposition, 
and not restricted by rights of others whose enjoy- 
ment is postponed. 

3. It also is taken to mean a right indefinite in 
point of user, but limited by regard to rights of per- 
sons entitled in remainder or reversion {e.g. a life 
interest in land). 

4. It is taken to mean the right of property {propri- 
etas) as opposed to possession, and in this sense it in- 
cludes servitus. (C. A., Lect. xlvii.) 

Dominium Quiritarium and Bonitarium. 

Sandars' Just, Introd., § 62. — *' Ownership was in 
Roman law expressed by the word dominium, some- 
times by proprietas. The dominus was entitled to 
the use of the thing {usus), to the perception of all 



Appendix. 



187 



its products {fructus), or to the consumption of the 
thing if it were capable of consumption {abusus). 
He could also dispose of it or alienate it at will. In 
the ancient system of private law the owner was said 
to be owner ^ ex jure Quiritium! Nor did the old 
law recognize any dominium other than that which 
was enjoyed * ex jure Quiritium^ But the praetors 
found occasions when they wished to give all the ad- 
vantages of ownership, but were prevented by the 
civil law from giving the legal dominium. . . . The 
term */« bonis habere^ was used to express an 
ownership which was practically absolute, because it 
was protected by the praetor's authority, but which 
was not technically the same as ownership ^ ex jure 
Quiritium' The distinction between these forms 
had disappeared under Justinian." 



Q. Give the chief classijications of things as intended by 
fustinian. What are ttie two most convenient principles for 
the division of things ? 

A. The chief principles of classification are as follows : 
A. According to inherent qualities in things them- 
selves. B. According to the extent of the interest 
possessed in the things by persons. 

The following classifications can accordingly be 
made. 

A. According to the nature of the things. 






Corporeal 



^ Incorporeal 



Moveable 



Immoveable 




Divisible 



Indivisible 



Principal 



Accessory 



Generally determined 



1 



Specifically determined , 



Ressingulares. 



>. « 



Rerum Uni- 
versitates. 
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B. As objects of rights possessed over them by 
persons. 

In nostro patrimonio. 



Things 



^ Extra nostrum patrimo- 
nium 



Communes. 

Publioe. 

Universitatis. 



Nullius. 

See Sandars* Introduction, §§ 51-60. 

Q, What are res fungibiles, and of what real contract are 
they the subject ? 

A, " When the subject of the obligation [i.e, of the 
contract of tnutuum) is a thing of a given class, the 
thing is said to be fungible^ i,e.y the delivery of any 
object which answers to the generic description will 
satisfy the obligation. When a thing which is the 
subject of an obligation is of such a character that it 
must be delivered in specie (i.e. that the very indi- 
vidual thing and not another member of the same 
class must be delivered) then it is called not fungible." 
— Analysis of Austin, p. 61, Lect. xiii. Cf. Austin, 
Lect. xiii. 



Q. (a) Enumerate and classify the modes of acquiring 
ownership mentioned in the Institutes. (0) What is meant by 
saying that some of them are jure naturali ? (y) Criticise the 
distinction between titles to which allusion is here made. 
A. (a) See Table, p. 31. 

{^) The modes of acquiring dominium jure naturali 
are so called either because (i) they were common 
to all nations, or (2) they had no formalities attached 
to them by the civil law. 
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(y) Austin (Fragment, Lect. Ivii.) says that "the 
division of titles by Gaius and Justinian into titles ex 
jure gentium and ex jure civili is liable to the objec- 
tion, that modes of acquisition jure civili commonly 
consist of facts which are not of the essence of the 
right but are merely accidental ; peculiar formalities 
presented by the law as necessary to the acquisi- 
tion." — Students Edition^ P- 441. 



Q, (a) What distinction was drawn between res sacrae and 
religiosae in the older pagan law ? {&) Under what circum- 
stances were things consecrated alienable ? (y) Could there be 
property in a place which was * res nullius ?* 

A, (a) " The distinction between ressacrce and religiosa 
in the older pagan law was, that the former were 
things dedicated to the celestial gods, the latter were 
things abandoned to the infernal — relictce diis mani- 
bus:' — Sandars' Just,, ii. i. 8. 

{0) " Things consecrated were by law inalienable. 
The support of the poor in a time of famine, and 
afterwards the payment of the debts of the Church 
sufficed, as well as the release of captives, as reasons 
for the sale of consecrated moveables, but immove- 
ables were always inalienable." — Ibid, 

(y) "Altliough the place was a res nullius^ yet 
there could be a special kind of property in it. 
• There were tombs and burial-places in which none 
but certain persons, as, for instance, members of the 
same family could be buried, and this kind of interest 
in a locus religiosus was transmissible to heirs, or 
even to purchasers of a property if the right of 
burying in a particular place was attached, as it 
might be, to the ownership of that property." — 
Ibid. 
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Q. Semptonius wounds a stag, and is interrupted while 
pursuing it, so tJtat it eventually escapes, while one of his slaves 
lands a salmon after playing it for an hour, and another 
going on to Titius's land kills a pigeon there, and carries off a 
swarm of bees and some geese, Wliat right does Sempronius 
acquire to each or any of t/iese animals, and when does such 
right begin ? 

A. (a) According to Justinian's legislation Sempronius 
would have acquired no right over the stag till he 
had captured it ; the opinion of Trebatius, as stated 
in the Digest, is that he acquired the ownership on 
wounding the stag, and lost it when interrupted in 
his pursuit. 

{$) The slave acquires the salmon for his master 
when he kills it ; the case is analogous to the last 
one. 

(y) The slave can acquire the ownership of the 
bees and the pigeon for his master, but Titius would 
have an action against him for the trespass of the 
slave. 

(3) No property could be acquired by Sempronius 
in the geese, which belong to Titius. 

Q. What rule is approved of in the Institutes for deter- 
mining t/ie ownership of a subject made by one man with 
materials belonging to anotlur ? 

A. "In this case the Proculians had held that the pro- 
duct of the labour is a new thing, and the maker the 
owner; the Sabinians said, the materials remain 
although their form is changed, and their proprietor 
is owner of the thing made. The distinction sanc- 
tioned by Justinian decided the question according 
to the fact of there being or not being a really 
new thing made. If there was, then the reasoning 
of the Proculians held good, and the maker becomes 
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the owner by a species of occupation, ^quia quod 
factum est antea nullius fuerat^ If the thing made 
was only the old material in a new form, then it 
belonged to the owner of the materials, in accordance 
with the opinions of the Sabinians. The opinion 
of each school, therefore, was admitted where the 
facts were in accordance with it." — Sandars' Ju^t,^ 
ii. i. 25. 

Q, TraJislatCy explaining the legal principles involved in 
t/te first part of the passage^ and the cumulative remedies 
mentioned in the second, " Si tamen alienam purpuram quis 
intexuit suo vestimento licet pretiosior est purpura acces- 
sionis vice cedit vestimento, et qui dominus fuit purpurae 
adversus eum qui subripuit habet furti actionem et condic- 
tionem sive ipse est qui vestimentum fecit sive alius. Nam 
extinctae res licet vindicari non possint, condici tamen a 
furibus et a quibusdam aliis possessoribus possunt." 

A, "If, however, any one has woven purple belonging 
to another man in his own vestment, the purple, 
although the more valuable, goes by accession with 
the vestment, and the owner of the purple has an 
action for theft against the person who stole the 
purple from him, and a condictio^ whether he him- 
self made the garment or another. For although 
things that are destroyed cannot be recovered by 
vindicatioy yet they may be the subject of a con- 
dictio against the thief or against some other pos- 



sessors." 



(a) If the purple and vestment were separable, the 
original owner of the purple could recover it by an 
action ad exhibendum, (See Digest x. 4, 7, 2, men- 
tioned by Sandars, ii. i, 2, 6.) Here it must be pre- 
sumed that the purple is not separable. 

This form of accessio is called adjunctio. 
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(0) Against a bond Jide possessor of the res extincta 
a condictio only could be brought. 

Against a thief both an actio furti and a condictio 
could be brought. 

Q, A, builds a house knowingly on B!s ground, with 
materials belonging to C. WJiat were the respective rights of 
the parties? 

A, The materials remain C.*s property, but his right of 
claiming them from B. was suspended till the build- 
ing was destroyed. 

C. would probably recover the value from A. 
B. would be the owner of the building till it was 
destroyed. 

Sandars, however, quotes D. v. 3, 38, Cod. iii. 32, 
2, C. iii. 32, 5, to show that if the owner of the ma- 
terials could prove that it was not his intention to 
part with them, he could recover them or their value. 

Q, What were the requisites for transferring property in a 
thing from one person to another? Was mere agreement 
valid to transfer dominium } 

A, (a) "When the property in a thing was to be 
transferred from one person to another, it was neces- 
sary that the process should be complete in four 
points : — 

" I. The person who transferred it must be the 

owner. 
" 2. He must place the person to whom he trans- 
ferred it in legal possession of the thing. 
" 3. He must transfer the thing with intention to 

pass the property in it. 
" 4, The person to whom it was transferred must 
receive it with intention to become the owner." 

—Sandars' Just., ii. 1,40. 
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(f3) " Property could not be transferred by mere 
agreement. * Traditionihis et usucapionibus no?i 
nudis pactis dominia transferuntur' — C. ii. 3, 20. 
The agreement was but the expression of the inten- 
tion of the parties, and this was ineffectual unless it 
was accompanied by the party being placed in pos- 
session to whom the thing was to be transferred." — 
Ibid. cf. Austin, Campbell's Analysis, Led, xiv. p. 66, 
— Contract and Conveyance. 

Q, (a) Explain: " Rusticorum praediorum jura sunt haec : 
iter, actus, via, aquaeductus. Iter est jus eundi ambulandi 
hominis, non etiam jumentum agendi vel vehiculum ; actus 
est jus agendi vel jumentum vel vehiculum. Itaque qui iter 
habet actum non habet, qui actum habet et iter habet eoque 
uti potest etiam sine jumento. Via est jus eundi et agendi 
et ambulandi : nam et iter et actum in se via continet. 
Aquaeductus est jus aquae ducendae per fundum alienum." 
(^) What other rural servitudes were there f 
iy) Mention also the chief prcedial urban servitudes. 
A. (a) Iter was simply the right of passing along the 
path. 

Actus was a right of driving cattle or vehicles and 
included " iter," 

Via enabled the owner of the right to make any 
use of the road, such as drawing stones or timber 
over it. Via included actus and iter. In this case 
the owner of the right could require the owner of the 
land to make the road 8 feet wide, and 16 at the 
turnings. 

Aquceductus was simply the right of conducting 
water over another's land. 

(^) Other rural servitudes mentioned in the Insti- 
tutes are aqua haustum, pecoris ad aquam adpulsum, 
jus pascendiy calcis coquendce, arence fodiendce, j>., the 

O 
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rights of drawing water, of watering cattle, of pasture, 
of burning lime and of digging sand. 

(y) The chief praedial urban servitudes were, 
Oneris sustinendi^ stillicidii recipiendiy altius non tol- 
tendiy and jus tigni immittendi. See Sandars' Just, 
ii. iii. I. ; Greene's R. L., pp. 74, 75 ; G. Campbell's 
Analysis of Austin, pp. 151-153. 

Q, Define accurately the conception of a jus in re alienA. 
Mention the principal classes of rights named jura in re aliend 
in Roman law. 

A. G. Campbell's Analysis of Austin, p. 158, Lects. 
li., Iii. : — 

" Jura in re aliend are fractions or particles residing 
in one party of dominium strictly so called residing 
in another, and they may be either definite or in- 
definite subtractions from the owner's power of user 
and exclusion." 

[Absolute property or dominium in the strict sense 
is thus defined, p. 157 : — 

" It is a right imparting to the owner a power of 
indefinite user, capable of being transmitted to uni- 
versal successors by way of descent, and imparting 
to the owner the power of disposition in favour of 
such persons as he may choose with the like powers 
and capacities as he had himself, and under such 
conditions as the municipal law attaches to the 
dispositions of private persons."] 

The principal classes oi Jura in re alienA usually 
considered in Roman law are : — 

I. Servitudes properly so called, definite subtrac- 
tions from the owner's right of user and exclusion. 
[Servitudes improperly so called (jisuSy usufructus^ 
and habitatio) were rather forms of property 
modified by regard to the rights of the person 



Appendix. 195 

entitled to enjoyment in expectancy, whose 
right was commonly called proprietas^ not do- 
minium^ 

2. Emphyteusis, or perpetual lease, which vidiS jus 
in re aliettd on account of the reversion to the corpo- 
rate body granting the concession. This reversion 
could not be defeated by the tenant. 

3. Superficies. Though this originally only gave 
JUS in personam against the lessor, yet the praetor 
gave an action quasi in rem against all who had not 
a better title than the possessor of the solum him- 
self. Thus the superficies became practically jus 
in rem. 

4. Jus in rem of the creditor under a pledge or 
mortgage. The creditor has jus in personam in re- 
spect of the rights secured by the pledge, and jus in 
rem over the thing pledged ; by the Roman law the 
creditor could not acquire property in the thing 
pledged. (C. A., pp. 157, 158.) 



Q. (a) Distinguish briefly between dominium and servitus. 
(^) What is the ground of distinction between positive and 
negative, real and personal servitudes f 

A. (a) Property, or dominium, gives to the entitled party 
the power of applying the subject to all purposes, 
except such as are inconsistent with his relative or 
absolute duties. 

Servitus gives the power of applying to exactly 
determined purposes. 

(0) Positive and negative servitudes. 

The terms positive and negative are applied as 

affecting the person entitled to the servitude, i.e. a 

positive servitude gives him a right to do acts over 

a given subject belonging to another ; but a negative 
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one merely gives him rights to forbearances on the 
part of the owner. 

Real and personal servitudes, 

A real servitude resides in a person as the owner 
or occupier of a given ^' prcedium** called the pradium 
dominans^ the prcedium against which the adverse 
right is exercised being styled the prcedium serviens; 
these rights are said to reside in the given things 
and not in the persons holding them, hence the ex- 
pression ^^ servitutes rerutn^ A personal servitude 
resides in a given person without respect to the 
ownership or occupation of a prcedium. The ex- 
pression personal, as here used, means simply " not 
real." 



Q, (a) Slww the different points of view indicated by the 
Roman term servitus and its nearest English equivalent. 

(0) What legal consequence follows from the idea expressed 
in the phrase servitus rei ? 

A. (a) The term easement is never extended to any 
such rights in rem as fall properly within the category 
of property^ but it is not applied to certain rights in 
rem which fall properly within the category of servi- 
tudes. Thus a right to predial tithes is never styled 
an easement, and is assumed to be a servitude. 

(^) Servitus rei. All servitudes are real in the 
sense of being y«j in rem, but a real servitude is said 
to reside in a person as the owner or occupier of a 
given prcedium. (See preceding question.) 

The rights of servitude, which are inseparable from 
the occupation oi prcedia^ are said to reside in those 
given or determinate things, and not in the physical 
persons owning or occupying them. (Campbell's 
Analysis of Austin, p. 152.) 
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Q. State the principal modes by which servitudes might be 
acquired in the time of Justinian, 

A. I. Pactis et stipulationibus^ by agreements and 
stipulations, which had most probably to be followed 
by quasi-traditio of the servitude. 

2. By testament. 

3. By adjudication in a switfamilice erciscunda or de 
communi dividundo, 

4. By reservation of the servitude, in making tra- 
ditio of the rest of the property. 

5. By usucapion and prescription. 

Q, (a) Explain the distinction between usufructus and usus. 
(0) On what ground was it that a usufructus could not be 
restricted by the proprietor ^ even with the consent of the 
fructuarius } 

A, (a) Usufruct is the right of using and enjoying the 
produce of things belonging to others, as long as 
their substance remains undestroyed. 

" Jus alienis rebus utendi fruendi salvd rerum sub- 
stantidr 

Usus is the right to use the property of another 
without destroying its substance. It was, however, 
allowed a usuarius to take sufficient of certain de- 
scriptions of produce, such as milk of a flock, hay, 
and straw, to supply his daily wants. 

(0) The usufruct could only have been restricted by 
the proprietor if he had the usufructus ceded to him 
by the fructuarius^ and this would have operated as 
an extinguishment of the latter's rights. Moreover, 
the right of ^t fructuarius was purely personal ; it 
could not be transferred to another, as it was to 
terminate by the natural or civil death of the usu- 
fructuary alone, and not by that of a stranger, A 
stranger might be allowed to exercise the rights of 
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the usufructuary, but this would not make him the 
owner of the usufruct. (Sandars, ii. 4, 3.) 



Q. Show the ftature and origin of " usufructus rerum quae 
in abusu consistunt/' 

A, Things which are consumed in use cannot properly 
be the subjects of usufructus. A senatus consultum 
(probably of the time of Augustus) permitted a quasi- 
usufruct of things ^^ qtuB usu consuntuntur :'^ the 
things might be consumed at once, and on the 
happening of any event upon which a usufruct would 
have determined, the quasi-usufruct also came to 
an end, and the usufructuary had to return similar 
things to those of which he had enjoyed the use, or 
their pecuniary value. 



Q, What was the length of time required to render a title 
by usucapio or prescription good in different parts of the 
Empire^ and according to the nature of the property ; and 
w/iat clianges took place in t/iese respects? 

A, By the old law, full ownership was acquired by usu- 
capion of one year in the case of moveables, and of 
two years for immoveables, provided they were in 
Italico solo, 

Justinian enacted that moveables could be acquired 
in three years, and immoveables in ten years " inter 
prcesentesl^ or twenty years " inter absentes!* In the 
time of Justinian, all distinctions between the solum 
Italicum and solum proviticiale had been done away 
with. 
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Q. (a) How far was donatio mortis caus^ a special mode 
of acquisition f (0) What was ttte effect of a mere agree- 
fnent on the part of a person to make a donatio in favour of 
another ? 

A, (a) A donatio mortis causd might be either in the 
form of delivery, subject to a conditional redelivery, 
or the delivery itself might be conditional ; as for 
example, if a donor was to say to a donee, " If I die 
in this undertaking I will give you my horse." In 
this case the thing was acquired ipso Jure on the 
death of the donor, and the donatio was a special 
form of acquisition. 

{&) Mere agreements to make gifts were made 
binding by Justinian (Code viii. 54, 35, 5), that js to 
say, such agreements gave the donee a jus in perso- 
nam against the donor, obliging the latter to make 
/n?rf///V? of the thing, the actual property being passed 
thereby. (Sandars* Just., ii. vii. 2.) 

Q, Translate: "Accidit aliquando ut qui dominus sit 
alienare non possit, et contra qui dominus non sit alienandae 
rei potestatem habeat." 
Illustrate this statement. 
A. (a) Sometimes it happens that the owner of a tiling 
cannot alienate it, and (0) on the other hand, it 
happens sometimes he who is not the owner has the 
power of alienation. 

(a) I. Immoveables forming part of a dos could 
not, in the time of Justinian, be alienated by 
the husband, even with the wife's consent. 

2. Pupils under the age of puberty could not 
alienate without the authority of their tutors. 
(^) A creditor had the power of alienating the 
thing pledged, a right which could not be taken 
from him even by express agreement. 
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Universal Succession. 

(a.) Testamentary. 
Q. (a) What grounds liave we for believing that the concep- 
tion of testamentary succession is less ancient titan that of in- 
testate succession at Rome ? {$) State briefly the successive 
fonns of will prevalent at different periods of Roman history, 
(a) See Maine, A. L., pp. 195-200. Summarized at p. 60. 
{0) I. Testamentum calatis comitiis. Extinct before 
time of Gaius. 

2. Testamentum in procinctu factum.. Extinct 

before time of Gaius. 

3. Testamentum per CBS etlibr^am.. In use in time of 

Gaius. 
^ Testamentum prcetorium. See p. 61, supra. 

5. Testamentum tripartitum. This form of will 

was in general use in the time of Justinian. 

6. Testators in the time of Justinian could also 

dispense with writing if they made their wills 
before seven witnesses. 
For full particulars of these forms of wills v. supra^ 
pp. 61, 62. 

Q. " Hoc jus (testamentarium) tripartitum esse videtur." 
Explain this statement, 

A, The tripartite will was so called on account of the 
nature of its origin. 

1. The Civil Law required that the testament 
should be made all at one time in the presence of 
seven witnesses. 

2. The Imperial Constitutions (Valentinian and 
Theodosius, 439 A. D.) required that the testator and 
witnesses should subscribe their names. 

3. The Prcetorian Edict required thatthe witnesses, 
seven in number, should append their seals to the 
testament. 
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Q. S/tow that the statement in t/te Institutes t/iat those 
persons were competent witnesses to a testament with w/iom 
the testator fiad testament! factio, is necessarily subject to 
exception, 

A, Testamenti /actio expresses the capacity : 

1. Of making a will. 

2. Of taking a benefit under a will. 

3. Of being a witness to a will. 

" After the heir had ceased to take a part in the 
ceremony of mancipation, there was no longer any 
necessity for his having those qualifications which 
enabled him to join in the ancient ceremony. Ac- 
cordingly, any one who could take under a testament, 
or acquire for another, though unable to make a 
testament {i,e, not having testamenti f actio in the 
first sense) was then said to have the testamenti f actio. 
So an infant, a madman, or a child bom after the 
testator's death had the testamenti f actio in one cha- 
racter and not in another. He could be heir and 
yet be unable to be a testator or a witness." — 
Sandars, ii. X. 6. 

Q, W/iat was the law as to testamentum militare ? 
A. This is given in full at p. 63. 

Q. Wliat was necessary and sufficient for tlie exheredatio 
of a Sony and of other offspring respectively ^ prior to Justinian^ 
and w/iat change in t/te law did Justinian introduce ? 

A. (a) Before the time of Justinian sons had to be 
instituted heirs or disinherited by name ; other de- 
scendants might be disinherited collectively by a 
general expression of the testator's intention to that 
effect 

The praetor, however, would give bonorum possessio 
contra tabulas to a male descendant, or to an emanci- 
pated child if not instituted or disinherited by name. 



202 Roman Law. 

ifi) Justinian required that all sui heredes, all who 
but for emancipation would have been sui heredes^ 
and all descendants (including females) in the male 
line must be instituted or disinherited by name, 
otherwise the will is void. 



Q. Explain the distinction of heirs as necessarii, sui et 
necessarily and extranei. 

A. Given at length at pp. 75, y6 supra. Sandars' 
Just., ii. 19. 



Q. Was the institution of a slave valid to any, and what 
effects? 

A. Slaves of the testator might be instituted heirs, and 
because they could not refuse the inheritance were 
styled necessarii heredes ; they became free on the 
testator's death, and were allowed the beneficium 
separaiioniSy or right of keeping their own possessions 
distinct from the inheritance. Slaves were usually in- 
stituted when the testator was insolvent, the latter thus 
avoiding the disgrace of having his own estate sold. 

The slave of a stranger could take for his master 
if the latter had testamenti f actio with the testator; 
slaves always took for the benefit of the person who 
was the slave's master at the time of his entering 
upon the inheritance. 

The owner of a slave instituted heir was not obliged 
to accept the inheritance, and a slave was not made 
free by being instituted in this manner. If a slave 
had several masters he acquired for them in pro- 
portion to their respective shares in him. 
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0. (a) What were substitutio vulgaris and substitutio pu- 
pillaris respectively? (0) What distinction is observable be- 
tween the meaning of the word ^^ substitute'^ as used in the 
Roman law and as used in the law of Scotland? (y) Could 
a parent substitute pupillariter to his disinherited child? 

A. (a) For vulgaris substitution v. supra^ pp. 71, 72; 
Just, ii. XVI. For pupillaris substitution supra^ pp. 

72, 73. 

(0) An illustration of substitution in Scotch law is 

given, p. 73, quoted from Austin, CampbelFs Analysis, 

p. 157. 

(y) A parent could substitute pupillariter to his 

disinherited child. See Just. Inst., ii. xvi. 4. 



0. (a) Explain the nature (a) of legatum liberationis ; 
(b) ^ legatum debiti ; (c) ^ praelegatum dotis. 

(0) Give a summary of the English law as to the satis- 
faction of a debt by a legacy, 

A. (a) Legatum liberationis. This form of legacy was 
used by a creditor in bequeathing to his debtor a 
discharge of his debt. Inst., ii. xx. 13. 

Legatum debiti. This was a legacy to the creditor 
of the amount of his claim ; it was necessary, how- 
ever, that the creditor should take some advantage, 
or the legacy would not take effect : for example, if 
a conditional payment was made absolute. 

Prcelegatum dotis. By the same analogy as in the 
above cases the husband could bequeath to his wife 
the dos ; he was said *'prcelegare dotem^' i.e, to give 
at once what could only be recovered after certain 
delays. 

(0) For the English rules as to satisfaction of debts 
by legacies, see Brown's Law Diet., sub loc., quoted 
at p. 80. I 
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Q. (a) If a testator bequeathed a res aliena, was the bequest 
valid in any and what circumstances^ and to what effect? 
(j3) If the res aliena became the property of the legatee himself 
by purc/iase out of his own funds or by gift from the owner ^ 
w/iat was the effect of the legacy ? 

A, {a) A res aliena can be bequeathed as a legacy. 
The heir is obliged to purchase and deliver it, or if 
he cannot get it to give the value to the legatee. If, 
however, the subject of the legacy is extra commer- 
cium, then the heir is not bound to pay the value. 

Legacies of this character were only valid when 
the testator knew that the thing bequeathed was a 
" res aliena^'* and it is incumbent upon the legatee 
to prove this fact. Inst, ii. xx. 4. 

{&) If the legatee acquires the res by purchase out 
of his own funds, he can recover the value by an 
action founded on the testament ; if he has had the 
res given to him he cannot bring an action, the rule 
being, " duas lucrativas causas in eundem hominem et 
in eandem rem concurrere non posser — Inst., ii. xx. 6. 

Q, Explain the expressions " dies cedit " and " dies venit " 
in regard to a legacy ; and show the importance of the distinc^ 
tion in the case of a legatum universitatis } 

A, (a) " Dies cedit " = the day begins : " dies venit "= 
the thing may be demanded. The former of these 
expressions is used to denote the vesting of an in- 
terest, the latter to signify that the interest has 
become a present one. (Sandars* Just., ii. xx. 20.) 
(jS) In legacies, the legatee's rights were fixed from the 
moment of the testator's death {dies cedit) ; as soon 
as the heir entered upon the inheritance (dies venit) 
the legacy could be demanded. In the case of a 
legatum universitas — for example, of a flock of sheep 
— all increase or decrease between the making of the 
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testament and the testator's death would be so much 
gain or loss to the legatee, who could claim the 
" res " exactly as it was at the time of the vesting of 
the right {dies cedit). 



Q, Show in what precise points the introduction of fidei- 
commissa enlarged the previously existing power of giving 
legacies f 

A. " In the time of Gaius, unlike a legacy (i) a fidei- 
commissum could be given by a nod ; (2) it could 
be charged on heredes ab intestato ; (3) it could be 
contained in unconfirmed codicils ; (4) it could be 
charged on, a legatee or on a first fideicommissarius ; 

(5) it could confer liberty on another man's slave; 

(6) it could charge an heir, even in an unconfirmed 
codicil, to give up the whole or part of an inheritance ; 

(7) it could pass an inheritance to a woman contrary 
to the terms of the lex Voconia ; (8) it could pass in- 
heritances or legacies to Latini (contrary to the lex 
Junia) ; (9) contrary to a Sc. it enabled a slave less 
than thirty years old to be instituted heir and enfran- 
chised, and on reaching that age to claim his liberty 
and the inheritance ; (10) it could charge an heir on 
the day of his death {cum tnorietur) to give up the 
inheritance in whole or part to another ; ( 1 1) it could 
be given after the death of the heir. ... (12) it could 
be recovered at Rome throughout the year and only 
on days *' cum res aguntur " (of which there were but 
230 in the year) ; (13) it carried interest and accumu- 
lations in case of delay; (14) it was valid though 
written in Greek. 

"Justinian placed legacies on the same footing 
as fideicommissa except as regards (5) supra'' — 

Greene's R, Z., pp. 121, 122. 




2o6 Roman Law. 

Q. Describe briefly the nature and effects of a codicil. 
What formalities were required by Justinian for the validity 
of codicils ? By what judicial nuzchinery were they carried 
into effect ? 

[Fully answered supra, lib. ii. tit. xxii. p. 89.] 



Q, Distinguish between the quarta legitima, quarta Fal- 
cidia, quarta Trebelliana. 

A, (a) When near relations of the testator had been 
disinherited or omitted from a will, they could bring 
an action "^ inofficioso testamento^* if the person 
bringing the action had received less than one- 
fourth of the amount he would have had in case of 
intestacy, i,e. the quarta legitima. Before Justinian's 
time if the action was successful the will was set 
aside ; he enacted that if there was anything left to 
the claimant the quarta legitima should be made up 
to him. See Harris's R. L., p. 96 ; Inst., ii. xvii. 3, 6. 

{0) The quarta Falcidia was the fourth part of the 
inheritance secured to the heir (or heirs); if more 
than three-fourths of the inheritance was left in 
legacies these were proportionately reduced. Harris, 
R. L., p. 104 ; Inst, ii. xxii. 1-3. 

(y) A legal heir, when obliged hy 3. fideicommissum 
to hand over an inheritance to a fideicommissarius^ 
might retain a fourth, called the quarta Trebelliana, 
from the Sc. Trebellianum (which was compounded 
of an older Sc. of that name and the Sc. Pegasianum). 
All actions were divided proportionately between 
th^ fiduciarius and the fldeicommissarius. 



Appendix, 207 

Universal Succession. 

(b.) Ab intestato, 

Q. " Intestatus decedit qui aut omnino testamentum non 
fecit aut qui non jure fecit aut id quod fecerat ruptum irri- 
tumve factum est." Mention the ways in which a will might 
be " non jure factum," " ruptum," or " irritum." 

-/I. "A will was non jure factum^ imperfectuniy or /«- 
justum ab initio^ if some formality or technicality was 
wanting. 

" If it was valid when made, but subsequently lost 
its effect, it was said to be ruptum^ i.e, broken or 
revoked. This was caused, for example, by the 
agnation of a suus heres or by a subsequent testa- 
ment. It was said to be irritum if it was rendered 
useless by the testator undergoing a change of status, 
or by no one entering under it on the inheritance. 
In this latter case it was specially said to be desti- 
tutumy but the general expression irritum was ap- 
plied as well as the more particular term destitutum 
to a testament that had been abandoned." — Sandars* 
Just,f ii. xvii. 

The passage quoted above comes from Inst., iii. i. 

Q, What was the original law of inheritance ab intestato, 
and what was the tendency of the modifications introduced into 
it before the time offustinian ? 

A, The order of succession to the property of intes- 
tates was fixed by the law of the Twelve Tables 
thus: I. Suiheredes; 2, Agnati ; 3. Gentiles, These 
classes were called to the inheritance in turn, the 
agnati in default of sui heredeSy and the gentiles in 
the absence of agnati, (For definition of sui heredes 
v. supra, p. 75 ; Inst, iii. i. v. ; Inst., iii^ 2 ; Cognati, 
V. p. 93 ; Inst., iii. v.) 
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The praetor modified this order of succession by 
granting rights of succession through the medium 
of the bonorum possessiones to the cognati in default 
of the agnati. The old system of rules regarding 
intestate succession simply took notice of the civil as 
opposed to the natural family, and this the praetor 
remedied by his interference (v. under bonorum 
possessiones). 

In the time of Gaius the order of succession may 
be said to have been: i. Sui Iieredes ; 2. Agnati ; 
3. Cognati; but the classes of sui heredes and agnati 
were in effect being continually reinforced by additions 
to those who were only excluded by the technicalities 
of the strict civil law. In the time of Justinian the 
change was still going on towards the recognition of 
a physical basis of relationship in the succession of 
intestates, but nominally the classes were as above. 
The alterations made in the 11 8th and 125th Novels 
completed the work that had been going on since the 
time of the Twelve Tables. See Maine, A. L., cap. 
vii. ; Greene, R. L., pp. 123-132 ; Harris, R. L., pp. 
111-120; supra, pp. 100, loi. 

Q, Wliat were the patron's rights over t/te property of a 
deceased freedmany and in what direction was tJte progress of 
the law on this subject ? 

A, (a) The law of the Twelve Tables only called the' 
patron to the inheritance of a deceased intestate freed- 
man, in case the latter had no sui heredes, 

(0) The praetor required the freedman to leave 
one-half of his property to the patron, who, however, 
was excluded by natural (in the sense of not-adop- 
tive) children of the freedman. 

(y) Justinian enacted by a Constitution that the 
patronus and patro^ta, as well as the libertus and 
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libertay should be on the same footing. If a freedman 
died intestate and without children, the patron was 
to take all the inheritance ; if there were children, 
they took to the exclusion of the patron and his issue. 
If the freedman made a testament, he could exclude 
the patron, but only if his fortune was less than 100 
aurei ; if it was above this sum the patron took a 
clear third, not liable to deductions for legacies. 
See Inst. iii. vii. i, 2, 3; Harris's R. L., 121-123 ; 
Sandars' Just, sub loco ; supra^ pp. 97, 98. 

Q, (a) Explain the nature of and classify the bonorum 
possessiones. (jS) In what cases would those contra tabulas 
^«^ secundum tabulas be given? 
A, (a) See pp. 98-100, supra, 

{ff) Possessio contra tabulas was given to children 
who were passed over in the testament. 

The possessio secundum tabulas was given (when 
it was certain that there were no children passed 
over) both when the testament was technically valid 
according to the civil law, and when it had no such 
validity, as in the following cases : 

1. When the testament was defective technically ; 

for example, if there was no familice mancipatio. 

2. When the testator had been incapable of making 

a testament at some time between the actual 
making of his testament and his death. 

3. When the posthumous child of a stranger was 

instituted. See Sandars' Just, iii. ix. 3. 

Q, What^ under Justiniatis legislation^ are the claims of 

(a) plene adoptatus, and (0) minus plene adoptatus^ to the 

succession of (a) their natural^ and (0) their adoptive father f 

A, The minus plene adoptatus succeeded his adoptive 

father as stius heres in case of intestacy, if he was still 

p 
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remaining in his adoptive family, and retained his 
rights of succession to his natural father, v. supra, 
pp. 91,92. 

Thep/ene adoptatus acquired the rights of a natural 
child to the succession of his adoptive father. He 
could obtain the bonorutn possessio to his natural 
father's property, if emancipated in his lifetime. 
On emancipation, however, he ceased to have any 
claim to the inheritance of his adoptive father. 
Harris's R. L., pp. 112, 113. 

Q, (a) W/iat were the provisions of the Sec. Orphitianum 
and Tertullianum respectively ? What were their dates ? 

(0) How far did these enactments apply to children of 
uncertain parentage t 

A. (a) These Sec, are fully described at pp. 94, 95, supra. 
Their dates are Sc. Tertullianum, 158 A.D., and Sc. 
Orphitianum, 178 A.D. 

{&) The mother was, by the Sc. Tertullianum, 
permitted to have the succession to a child by an 
uncertain father, but such children were not allowed 
to succeed to the inheritance of the mother if she 
had legitimate children, or if she was of high rank 
{illustris), Sandars, iii. iv. 3, iii. iii. 7. 

Book H. B. — Obligations. 

fura in personam. 

I. Obligations ex Contractu (Contracts). 

Q, Explain the classification of Contracts in the Institutes, 
A. The classification intended by Justinian is given 
at p. 106. 

See also Maine, A. L., cap. ix., p. 325, 3rd edition. 
** The convention, as soon as it was completed, was 
in almost all cases at once crowned with the obliga- 



Appendix. 2 1 1 

tion, and so became a contract. The meaning of 
the fourfold distribution (of contracts) is readily 
understood as soon as- we apprehend the theory 
which severed the obligation from the convention. 
Each class of contracts was in fact named from 
certain formalities which were required over and 
above the mere agreement of the contracting parties. 
"In the verbal contract, a^ soon as the convention 
was effected a form of words had to be gone through 
before the vinculum juris was attached to it. In the 
literal contract, an entry in a ledger or table book 
had the effect of clothing the convention with the 
obligation, and the same result followed in the case 
of the real contract from the delivery of the res or 
thing which was the subject of the preliminary 
engagement." In consensual contracts the name 
merely implies that the obligation is annexed at 
once to the consensus of the parties. Maine, A. L., pp. 
325,6; 333. 

Q. Explain and illustrate the difference between (i) a con- 
tract and pacty (2) a contract and quasi-contract. 

A. An analysis of the conception of contract shows us 
that the idea is made up of the three following 
essential parts : 

1. Th^ pollicitation or signification by the promissor 
of his intention to do certain acts or observe certain 
forbearances, 

2. The convention or agfreement, arising from the 
signification by the promisee of his expectation that 
the promissor will fulfil his promise. 

3. The obligation or vinculum jurisy the bond im- 
posed by the law to compel the parties to act as they 
have promised. 

The absence of the last of these three essentials cha- 
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racterizes the pact as distinguished from the contract. 
The pact may be described as a non-actionable obli- 
gation. The vinculum Juris or binding force attached 
only on the completion of certain formalities pre- 
scribed by law, as, for example, on the handing over 
of the res in a contract of mutimm. 

An example of a pact which lacks the force of the 
full obligatio owing to the absence of the formalities 
required by the civil law, is as follows : The contract 
of usurcB was required to be made by stipulation ; in 
default the agreement was nudum pactum^ producing 
no action. (Savigny, Brown's Analysis, p. 1 1.) A 
nudum pactum could, however, be pleaded as an 
equitable defence. 

(See also Pollock on Contracts, cap. i. ; Sandars' 
Just, iii. xiii. 2 ; Maine, A. L., pp. 322, 323.) 

A quasi-contract, as compared with a contract, 
lacks the second essential above mentioned, i.e. the 
conventio or agreement of the parties. The word 
^^ quasi'' negatives the notion of identity between 
contracts and quasi-contracts, while implying that 
they are connected by a strong superficial analogy. 
Quasi-contracts are therefore not contracts at all. 
An instance of one would be that of the relation 
between two persons, one of whom has paid money 
by mistake. The law requires the payee to refund, 
but as there is no conventio this result cannot be 
derived from contract. Maine, A. L., p. 343, J44. 

Q. In wliat historical order were t/te various kifids of con- 
tracts introduced? 

A. The order of priority among the four classes of 
contracts is as follows: i. Verbal ; 2. Literal ; 3. 
Real ; 4. Consensual. 

The contract verbis, ?iS exemplified in its important 
form of stipulation was the eldest known descendant 
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of the primitive nexum^ the peculiar and solemn form 
of words being the best proof of the fact that it was 
only on the completion of rigid formalities that the 
law allowed obligations to attach. The next in his- 
torical order was the contract Uteris (see p. 119); 
here formalities of a peculiar character had to be 
observed. The contract re shows a still further 
advance in ethical conceptions ; here the obligation 
was drawn down as soon as the thing was delivered. 
Lastly, in the consensual contract no formalities 
whatever are required to attract the juris vinculum, 
the consensus or ascertained agreement of the parties 
is the only thing necessary to draw down the obli- 
gaiio, Maine, A. L., pp. 326-333. 

Q, (a) State the principal causes which prevent pacts being 
clothed with the obligatio. (j3) Has the natural or non- 
actionable obligation any parallel in English law f 

A, (a) The causes are stated fully in Brown's Analysis 
of Savigny, quoted supra , pp. 105, 106. 

{&) Y, supra, pp. 105, 106, and Pollock on Contracts, 
cc. i. ii. 

Q. (a) By what class of actions were obligations equally en- 
forced? (j3) Distinguish between condictiones and actions 
hotidt fidei. 

A. (a) Supra, p. 108. 
(fi) Supra, p. 108. 

Q, A, is the possessor of a granary in which is stored com, 
some of which he has received as a mutuum from B,, some as 
a depositum from C, and some as a pignus from D, How 
far is A . answerable if the com is destroyed by fire, ( i ) without 
any fault on his part ; (2) through his slight negligence (culpa 
levis) ; (3) through his gross negligence (culpa gravis) } 

A. If A. is entirely without fault he is nevertheless fully 
answerable to B., for, by the contract of mutuum, the 
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property passes to the borrower, who has to restore 
an equal quantity only. 

If A. commits a culpa levis he is not liable to C. for 
the depositunty unless the deposit be made at the wish 
and request of the depositary, but he is liable to D. 
for the pignus^ as he would also have been for a 
cofnmodatum. 

If A. commits a culpa gravis, he is liable to C. and 
D. for the depositum and th^ pignus respectively. 

Q, Describe tJte several rights, real and personal, of the 
parties to a pigfieratio, 

A. The creditor's right over the thing pledged only ex- 
tended to the amount of his debt ; to secure this, 
however, he had the right of selling the thing 
pledged, or of again pledging it, and of satisfying his 
own debt before any other. He also could cause him- 
self to be constituted owner of the thing if no other 
owner could be found, and had the actio quasi Ser- 
viana against any one unlawfully detaining the 
pledge. 

He, moreover, had the actio pigneratitia contraria 
against the debtor to recover any expenses to which 
he might have been put in keeping the subject of 
the pledge. 

The actio pigneratitia directa was the debtor's 
remedy to recover the thing pledged when the debt 
was paid, or the surplus after a sale by the creditor. 

Q. Wliat c/iange was made by the Emperor Leo in t/te law 
as to t/ieform of stiptilations ? W/tat mode of dissolving an 
obligation was peculiar to stiptdationsf 

A, By the old law it was necessary that the question 
and answer of the stipulation should be of precisely 
similar character to one another. Thus the question 
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" spondes ?" required the answer " spondeol^ and so on. 
A constitution of Leo, published in 469 A.D., made 
this exact correspondence between the forms of 
question and answer unnecessary, and provided that 
the contract might be formed by expressions of any 
kind as long as the intentions of the contracting 
parties were clearly expressed. 

Stipulations were dissolved by acceptilatioy a mode 
peculiar to obligations made verbis. The creditor 
was asked if he had received payment and acknow- 
ledged that he had ; the obligation was then extin- 
guished. In other cases acceptilatio was held as an 
agreement not to sue, and formed a ground of 
equitable defence, v. Inst, iii. xxix. i, Sandars* 
Edition. 

Q. What was the stipulatio Aquiliana } Give the reason 
for its introduction, 

A, The stipulatio Aquiliana^ an example of which is 
given in the Institutes, acted as a novatio of all previous 
obligations : these obligations being thus expressed 
in a stipulation could be dissolved by acceptilatio. 

The cause of its introduction was the facility which 
it afforded for the extinction of all obligations. See 
Inst, iii. xxix. 

Q, To what extent could a slave validly stipulate on behalf 
of his master f 

A, Vide supra, iii. xvii., pp. 113, 114, 

Q, Give a brief sketch of the history of the stipulation at 
Rome, showing by what changes it assumed the form in 
which we find it under Justinian. 

A, See Savigny on Obligations, Brown's Analysis, p. 
115, quoted above, p. 118. 
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Q, (a) Classify tlie causes which invalidate stipulations, 
(0) What is the effect of an impossible condition, (i) in a 
stipulation, (2) /;/ a testament, 

A. (a) Vide j«/m, pp. 115-117. 

{&) An impossible condition, such as " if I touch 
the sky with my hand," i.e. a condition which can 
never be fulfilled, invalidates a stipulation, but in the 
case of a testament is taken as if it were not written 
at all. 

Q. Disaiss the general principle, " alteri stipulari nemo 
potest," as applied to the cases wliere I stipulate, (a) Seio dari, 
(b) mihi aut Seio dari, (c) mihi et Seio dari, showing ha%v 
the rule of law may be modified in all or any of these cases by 
the ciraimstances under which I stand eitlter with respect 
to Seius or otherwise. 

A. The general effect of the rule above stated was that 
no one who was not a party to the contract could gain 
or lose by it : the third person not being a party to 
the contract could not enforce it by action, and the 
stipulator could not enforce it because he had no in- 
terest in it. 

(a) A stipulation ^^ Seio dari*' would be invalid 
unless the stipulator had an interest in the fulfilment 
of the promise. Such relations as those of debtor 
and creditor, pater familias and filius familias, 
existing between the stipulator and the third person, 
would be sufficient to create this interest. 

(b) In a stipulation " mihi aut Seio dari " the stipu- 
lator alone acquires the benefit of the contract, but the 
payment may be made to Seius and the promissor 
will be freed, the stipulator having an actio mandati 
against the payee. 

(c) In a stipulation *' mihi et Seio dari,'' the, stipulator 
would only take half the amount if the relation 
of pater and filius familias did not exist between 
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him and Seius. The Sabinians had been of opinion 
that the stipulator took the whole amount ; Justinian 
decided the question as it is stated above. 

Q. Define and distinguish between the liabilities of a fide 
jussor, fide promissor, and a sponsor. 

A, Fidejussor^ v. supra^ iii. xx., pp. 1 18, 1 19. 

Sponsores were Roman citizens who acted as 
guarantees, vfhilQ fide protnissores v/eve peregrini who 
acted in the same capacity ; they might bind them- 
selves for a part or for the whole of what their 
principal promised, but not to a greater extent 
Their heirs were not bound, and they could recover 
by an actio mandati from their principal what they 
had advanced on his account. 

The fidejussoresy who superseded the above forms 
of sureties, could bind themselves in every form 
of obligation and not only in verbal contracts (as 
sponsores 2Xi6. fide promissores^\ they also could trans- 
mit their obligations to their heirs. 

Q. What was the beneficium divisionis, and by what Em- 
peror was it introduced? Of what other beneficia could the 
fidejussor avail himself? 

A. The beneficium divisionis^ introduced by the Em- 
peror Hadrian, was a privilege of which a surety 
might avail himself to recover from the other co- 
sureties {fide jussores) a proportionate part of the 
sums paid over to the creditor. 

The fidejussor had also the beneficium cedendarum 
actionum to compel the creditor to make over to him 
all actions belonging to the stipulator, and the bene- 
ficium ordinis to compel the creditor to sue the 
principal debtor first, and only to recover from the 
sureties what he failed to get from the principal. 
Sandars' Just., iii. xx. 4. 
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Q, Explain the technical meaning of satisdare, satis 
accipere, intercedere. 

A, Satisdare = to give surety for the obligation of 

a principal. 
Satis accipere = to receive such surety. 
Intercedere = to become surety for the debt of 

another. 
Sandars' Just, iii. xx. p. 



Q, In the reigft of Justinian A, enters into negotiations 
with B.for t/ie loan of a sum of money ^ which sum is never 
paid over to A.y though a contract literis is fortned by the entry 
of the debt in B's books. A year after this B, brings his 
action. Advise A. as to his rights, W/iat would have been 
the result if B, had brought the action after four years f 

A. A. could repel the action of B. by the exceptio pecu- 
nice non numerates, and at any time within two years 
{five before the time of Justinian) the burden lay on 
the creditor to prove that the money had actually 
been paid : after two years the onus probandi lay on 
the debtor to show that he had not received the 
money. 



Q, (a) What are tfie duties required of a vendor in 
Roman law ? {&) What advantage does tlie vendee take by 
having his rights guaranteed by a stipulatio } 

(y) A . and B, agree to an exc/iange of certain things, A , lias 
delivered possession and B, refuses to deliver. What are A's 
remedies f 

(a) A vendor in Roman law is obliged to deliver the 
thing sold and to give the vendee free and lawful 
possession, to guarantee him against disturbance 
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by the real owner, and also to indemnify him against 
latent faults. 

{&) If the buyer's rights had been secured by 
stipttlatio he could require the vendor to make him 
dominuSf or legal owner of the thing sold. 

(y) A. has a condictio to get the thing back, or an 
(utio prcBscriptis verbis to recover all that he had lost 
by delivering it. Sandars' Just., iii. xxiii. 2. 

Q. What were the principal changes introduced into the 
law of sale by Justinian f 

A. (i.) Justinian provided that when the parties to a 
contract of sale agreed to reduce the terms of the con- 
tract to writing, the mutual consent of the parties 
was not to be considered as given till the terms were 
so reduced to writing. 

(2.) He also enacted that when a deposit {arrce) had 
been made in a contract of sale, the vendee might 
withdraw by forfeiting the deposit, and the vendor 
by paying twice its value. 

Q. (a) Describe the contract of locatio conductio. (|3) 
With what transactions does it deal^ and what are the respec- 
tive duties of the parties in each case ? 

A. This contract was complete by the consent of the 
parties. By it one person {locator) gave out work 
and another {conductor) undertook to perform it, or 
one offered his persenal services and another hired 
them. 

The locator had to indemnify the conductor or hirer 
against all necessary expenses to which he was put, 
and the hirer had to take care of the thing, return it 
at the proper time, and pay the sum agreed on for 
the hiring. Sandars' Just., iii. xxiv. p. 
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Q, (a) W/iat different kinds of transaction are included 
under t/ie term locatio conductio ? (g) Give instances of 
contracts as to which t/u jurists doubted wfiet/ier to class 
t/tem under this head or not, 

A, (a) Locatio conductio included transactions wherein 
(i.) One person let and another hired a thing ; 
(2.) One person let his services and another hired 
them; 

(3.) One person contracted for a piece of work to 
be done and another undertook to do it. 

These were respectively styled locatio conductio 
rerum, operarum^ operis, 
(0) Vide supra, p. 1 22. 



Q, Enumerate tlu various forms assumed by sooX^t^s in tlu 
Roman law, 

A, Sandars (Just., iii. xxv.) gives the following as the 
division found in the Digest (xvii. 2, i. i). 

1. Societas universorum bonorum, in which every- 
thing belonging or accruing in any way to each 
partner is held in common. 

2. Societas universorum qua ex qucestu veniunt, a 
partnership as to all things acquired by modes con- 
templated in the formation of the contract, but not 
of things accruing otherwise {e,g, legacies or inherit- 
ances). 

3. Societas fugotiationis alicujus, to carry on a par- 
ticular business. 

4. Societas vectigalis, to carry on the farming of the 
public lands. Such a partnership was subject to 
special rules. 

5. Societas rei unius, when one or more particular 
things are held in common. 
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Q, " Societas solvitur ex personis, ex rebus, ex voluntate, 
ex actione, ex tempore." Explain this statement, 

A, "Partnership is dissolved ex personis^ when one of 
the parties is dead or incapacitated ; ex rebus when 
the purpose of the partnership is effected or its 
subject matter has ceased to exist ; ex voluntate vi\itn 
one partner wishes to withdraw, and ex actione when 
one partner compels a dissolution of the partnership 
by action ; ex tempore^ if the partnership was only 
temporary." — Sandars' Just^ iii. xxv. 4. 

(2. State the rules laid dawn in the Institutes : (a) as to 
tlie right of recourse of a mandatory against t/te mandantfor 
the consequences of executing an illegal mandate; (fi) as to 
the position of a mandatory proceeding in the execution of a 
mandate in ignorance of the mandanfs death, 

A. (a) The mandatory who executes an illegal man- 
date, i.e. one contra bonos mores^ ca.nnot recover from 
the mandant, although he pay the penalty of the 
illegal act. Inst., iii. xxvi. 7. 

(g) A mandatory executing a mandate after the 
death of the mandant, and in ignorance of his decease, 
may recover by the actio mandati. Inst., iii. xxvi. 
10. 

Q, A. gives B. a mandate to buy a piece of land for 200 
aurei. B. buys it for 250 aurei. How far can B, recover from 
A. wftat lie has paid as purchase money? What differences 
of opinion on this subject had prevailed among the jurists 
before fustinian f 

A, The mandatory should not exceed the limits of his 
mandate. The Sabinians held that in the above 
case B. could recover nothing whatever from the 
mandant ; the Proculians, however, were of opinion 
that 200 aurei^ i,e,, the amount mentioned in 
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the mandate, could be recovered. Justinian (Inst, 
iii. xxvi. 8) adopts the latter view. 

Q, Distinguish between culpa levis in abstracto and culpa 
levis in concreto, and give an instance in which tlu latter 
fell to be regarded, 

A. Culpa levis in abstracto consisted in falling short of 
the highest standard of carefulness that could be 
found. 

Culpa levis in concreto consisted in falling short of 
the care which the person was accustomed to show 
in the management of his own affairs. It accordingly 
varied in different individuals. 

In the case of societas each partner was required 
to be as careful with regard to the affairs of the 
partnership as he was with regard to his own ; each 
was liable for adpa levis in concreto^ and this might 
vary between culpa lata and culpa levis, according, to 
the character of the individual. 

Q. W/iat is tlie reason given in Justinian's Institutes for 
tlie classification of obligations quasi ex contractu under tfiat 
/lead? Specify tlu priticipal instances cited of this form of 
obligation, 

A, Obligations quasi ex contractu are so classified in 
the Institutes for the reason that they do not fall 
properly within either of the classes of obligations, 
ex contractu or ex delicto. 

An obligatio quasi ex contractu is not founded on 
a contract, but on a fact or event through which the 
person obliged is in the same position as he would 
have been if he had entered into a contract. The 
fact generating an obligatio quasi ex contractu, how- 
ever, has the same effect as a contract, i,e, it gives a 
jus in personam. 
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For the principal instances of obligations quasi 
ex contractu^ vide supra^ pp. 125, 126. 



II. — Obligations ex Delicto. 

Q. What is the cause of the very prominent position taken 
by the laijo of wrongs or torts in the early history of any com- 
munity f Illustrate by the case of Rome. 
A. See Maine, A. L., cap. x. 

In the infancy of any society the redress of wrongs 
is naturally thrown upon private individuals, owing 
to the weakness of the central authority. "The 
citizen depends for protection against violence or 
fraud not on the law of crime but on the law of tort." 
(A. L., p. 371, third edition.) The distinction between 
offences said to be against the state (crimes) and 
offences against individuals (civil wrongs) exists in 
all systems of jurisprudence, though the real dis- 
tinction is grounded upon the mode in which redress 
is obtained, and not upon the nature of the offence. 

All offences are offences against individuals, and 
all offences are equally offences against the state ; 
some, however, are deemed the proper subject for 
state prosecution, and these receive the name of 
crimes. 

In the Roman law, crimes were prosecuted in a 
manner exactly analogical to a prosecution by an 
individual, and the state avenged itself by a single 
act on the wrong-doer, by a special law or privilegium, 
A. L., pp. 372, 373, third edition. 

The Institutes, being a treatise on private law, 
allotted a prominent place to delicts as the ground 
of civil actions, but only make a passing reference to 
crimes, which did not come within the scope of the 
work. 
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Q. Describe the nature of obligationes ex delicto. What 
kinds of injury were not covered by t/tem f 

A. Certain wrongs, such as theft, robbery with violence, 
and wrongful damage were called delicts in the 
Roman law system, and these gave rise to obliga- 
tions said to be " ex delicto,*' These obligations were 
enforced by actions, and obligations attaching to 
acts which did not fall within the scope of a specified 
action were styled obligationes quasi ex delicto, 

Q, Explain the early Roman law as to tJie fnanifest and 
non-manifest thief State analogous principles of Anglo- 
Saxon law, 

A, The punishment iovfurtum manifestum was, by the 
Twelve Tables, death if the theft was committed by 
a slave, and slavery if committed by a freeman. 

A furtum ttec manifestum was punished by a 
penalty of twice the value of the thing stolen. 

In the time of Gaius the punishment of the mani- 
fest thief was reduced to a penalty of four times the 
value of the thing stolen. 

Maine, A. L., pp. 378-380, /^w«;«. 

" The earliest administrators of justice simulated 
the probable acts of persons engaged in a private 
quarrel. In settling the damages to be awarded, 
they took as their guide the measure of vengeance 
likely to be enacted by an aggrieved person under the 

circumstances of the case The ancient lawgiver 

doubtless considered that the injured proprietor, if 
left to himself, would inflict a very different punish- 
ment when his blood was hot from that with which 
he would be satisfied when the thief was detected 
after a considerable interval, and to this calculation 

the legal scale of penalties was adjusted The 

principle is precisely the same as that followed in 
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the Anglo-Saxon and other Germanic codes, when 
they suffer a thief chased down and caught with the 
• booty to be hanged or decapitated on the spot ; 
while they exact the full penalties of homicide from 
anybody who kills him after the pursuit has been 
intermitted." 

Q, What are the principal rules as to the person by whom 
the actio furti can be brought ? 
A. Vide supra, pp. 130, 131. 

Q. Wliat is the effect of a theft from a paterfamilias by a 
son under power? 

A. From the relation of the parties no action can arise 
between them ; the actio furti cannot therefore be 
brought, but the thing stolen becomes a res furtiva, 
and cannot be acquired by usucapion until it has 
returned to its lawful owner. 

Q, (a) State the laiv as to robbery with violence as it is 
found in the Institutes. (0) Could the actio vi bonorum rap- 
torum be brought if t/te thing taken was not a moveable ? 
A, (a) Vide j«/nz, pp. 131, 132. 

{0) This action could only be brought if moveables 
had been the subject of the robbery with violence. 

Q, (a) What are the provisions of the lex Aquilia as men- 
tioned in t/te Institutes ? 

(jS) ( I ) Titius beats the slave of Sempronius so violently that 
he dies; (2) injures a liorse belonging to Caius by over-driving 
it ; (3) assists a slave of Cassius to escape by removing his 
fetters ; (4) kills a dog of Octavius, By wliat actions could Sem- 
pronius, Caius, Cassius, and Octavius recover against Titius ? 
A. (a) For the provisions of the lex Aquilia v. supra, 
pp. 132, 133 ; Justinian, Inst, iv. iii. 

Q 
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(0) Sempronius had the actio directa Aquilus^ and 
could recover the greatest value the slave had at any 
time within the previous year. 

Caius had the actio utilis AquilicB^ and could re- 
cover the greatest value the horse had had within 
the previous thirty days. 

Cassius has an actio in factum^ and can recover the 
greatest value the slave had within the previous 
thirty days. 

Octavius has an actio directa AquilicBy and can also 
recover the greatest value the dog had within the 
previous thirty days. 



Q. (a) Define Injuria in its general and special sense. (0) 
In whose name might the action be brought ? 

A, Injuria in its general sense is defined thus in the 
Institutes : ^^ generaliter injuria dicitur omne quod 
fion jure fit,'' i.e., every unlawful action. 

Injuria also has the technical meaning of a wrong 
done to a person by the unjust decision of a 
judge. 

In the special sense, as alluded to in the Inst., iv. 
4, injuria means insult or outrage. 
The actio injuriarum could be brought in the name 
of each person injured, and it was held that a man 
might receive an ^'injuria'' in the person of his 
children under power, of his wife, or of his slaves. 
Thus in the case of an injuria done to a woman 
married but under the power of her father, an actio 
ifijuriarum might be brought in the name of the 
wife, the husband, and the father, v. Inst, iv. 4, 2, 
and supra, pp. 133, 134. 
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Q, What is the nature of the obligation^ and how would it 
be enforced in the following cases ? — ( i ) Titius has libelled 
tlie wife of Sempronius. (2) Caius Itas lent Seius j^ioo for 
a year, (3) Moevius has stolen Baviu^ coat from the shop of 
Titus ^ who was mending it. 

A. (i) There is an obligatio ex delicto enforceable 
against Titius by an actio injuriarum^ which can be 
brought both by Sempronius in his own and also in 
his wife's name. 

(2) Seius is bound by an obligatio ex contractu 
(the contract being a mutuum), and can enforce his 
rights by a condictio certi. 

(3) Bavius has an actio locati to enforce the obli- 
gatio ex contractu against Titus, who has an CLCtio 
furti against the thief to enforce the obligation ex 
delicto. Bavius, though he cannot recover the penalty 
in an actio furti against Mcevius, can nevertheless 
bring an actio ad exhibendum^ a vindicatio or a con- 
dictio to recover the thing or its value from the 
thief. If, however, Titus was insolvent, Bavius could 
bring the actio furti. Inst., iv. i, 15. 



Q. What are t/te grounds of the distinction between delicts 

and quasi-delicts ? To what objection is this distinction open ? 

A. The technical term delict was only applied to those 

forms of wrong-doing which came within the scope 

of certain actions mentioned in the Institutes, lib. 

iv. 1-4. 

As there was the strongest analogy, or rather an 
exact similarity between the wrongs technically 
termed delicts and those not so called, the term 
quasi-delicts was applied to the latter. 

Austin objects that the distinction is illogical and 
absurd, the grounds of liability in the case of a delict 



2 28 Roman Law. 

and a quasi-delict being precisely the same, i.e.y the 
violation of a right /;/ rem. 

The probable explanation of the distinction made 
in Roman law is that historically the division of 
wrongs, according as they did or did not come 
within the bounds of certain actions, was precedent 
to and generative of the apparently illc^ical and 
certainly inconvenient division into delicts and quasi- 
delicts. 



1 1 1. —Law of Procedure. 



Jus actionum. 



Q, Explain vindicatio /?«^ condictio in tlie law of actions, 
Wfiat was the ground of distinction between actions in rem 
and actions in personam } 

A, V\dQ supra, pp. 138, 139, under "Actions in remr 



Q, (a) /;/ a vindicatio what was the chief point which tlie 
actor zvas bound to prove ? (0) Why is it that " actio Pub- 
liciana semper rcquirit rem usucapioni habilem ?" 

A, (a) To recover by vindicatio the actor had to prove 
that he was the full and legal owner of the thing in 
dispute. 

{ff) A bond fide possessor, who had not yet ac- 
quired the full dominium over the thing, on losing 
possession of the thing was allowed in bringing the 
actio Publiciana to state that the usucapion was com- 
I)lctc, and that he was the dominus of the res, so 
that he might recover it from any one who had a 
worse title than himself. 
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Q, {a) On what principle does Justinian divide actions into 
classes ? (0) Enumerate t/ie classes themselves. 

A, (a) The divisions of actions which appear in the 
Institutes take their origin in the formulary period 
of Roman law, and depend upon the form in which 
the right given by the magistrate was conferred. 

(0) The classes are fully given supra^ pp. 137 to 
144. 

Q, " Omnes actiones, vel in simplum conceptae sunt, vel in 
duplum, vel in triplum, vel in quadruplum." Give instances 
of actions which fall under each of the above heads, 
A, I. In simplum. Actio mandati^ commodati, 

2. In duplum. Actio damni injuries {ex lege 
Aquilia), 

3. In triplum. An action given by Justinian en- 
abled a defendant to recover three times the amount 
of what he had been wrongfully forced to pay in 
fees on account of the over demand of the plaintiff. 
The amount recovered, however, included the amount 
wrongfully paid. 

4. In quadruplum. The actio furti {tnanifesti), 

Q, Distinguish between (i) actio in rem and in personam, 
(2) Actiones bonae fidei and stricti juris, (3) Jurisdictio and 
imperium. 

A. I. For actions in rem and in personam^ vide supra^ 
pp. 138, 139. 

2. For actions bonce fidei and stricti juris^ vide supra^ 
pp. 141, 144. 

3. Jurisdictio and imperium, 

" Imperium and jurisdictio were the two compo- 
nent parts of qfficium jus dicentis^ />., the power of 
the magistrate charged with the administration of 
civil justice. Jurisdictio denoted the power of ad- 
ministering the civil law in the ordinary course 
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of procedure. It consisted chiefly in presiding over 
the preliminary stages of litigation." — POSTE'S 
Gat lis ^ p. 571. 

The imperium of certain magistrates was the 
authority exercised by them in virtue of their office ; 
this authority included the power of issuing com- 
mands and enforcing obedience in various ways. 
Also the origin of various actions is to be referred 
to the praetor's imperium^ these actions being in- 
vented by the praitor in exercise of the power 
conferred on him by the law creating his imperium. 
Sec also Nasmith and Prichard's translation of 
Ortolan, § 248. 

'* Jiirisdictio is the function of declaring the law and 
of conferring the public power {imperium) upon the 
person charged with its execution. This power was 
lodged in the hands of the magistrate, who might 
also assume the functions of th^ judex** 

Q, Give an account of tJie actions exercitoria, institoria, 
tributoria, de peculio. 

A, These actions are fully described supra, p. 145. 

Q. Explaiti tlie nature of the following actions : Actio per- 
sonalis, in personam, utilis, noxalis, praejudicialis, stricti 
juris, de in rem verso. 

A, Actio personalis, in personam, vide supra, pp. 138-140. 
Inst., iv. vi. I. 

Actio utilis, " An action founded on the text of 
a law was called actio dirccta ; an action not founded 
on the very text of the law, but granted by the 
praitor in the exercise of his judicial authority in cir- 
cumstances which, though different, are similar to 
those which founded the direct action, was called 
actio utilisr — PosTE's Gains, p. 472. 
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The derivation of the word utilis may be either 
from "«rf" in sense of "analogous," or from the adjec- 
tive utilis in the sense of advantageous or beneficial. 

Either theory would agree with the scope and 
nature of actiones utiles^ but the objection to the first 
view is that uti would hardly be used to express 
analogy^ but rather exact similarity, v. R. Camp- 
bell's Student's Austin, p. 304 n. 

Actio noxalis, v. supra^ p. 146. Inst., iv. viii. i, 2. 

Actio prcBJudicialis, v. supra^ p. 140. Inst, iv. vi. 

• • • 

xni. 

Actiones stricti juris^ v. supra, pp. 141, 142. Inst., 
iv. vi. 28, et seqq. 

Actio de in rem verso^ v. supra, p. 145. Inst, iv. 
xii. 

Q. Trace briefly the course of proceedings in an action 
{under Justinian^ s legislation) from the commencement to the 
final settlement, 

A, "In the time of Justinian an action was begun by 
the plaintiff announcing to a magistrate that he 
wished to bring an action, a proceeding which was 
termed denuntiatio actionis, and furnishing a short 
statement of his case ; this statement, called the 
libellus conventionisy the magistrate sent by a bailiff 
of the court {executor) to the defendant. The parties 
or their procurators appeared before the magistrate, 
and the magistrate decided the case. 

^^ Exceptio was still used as the term to express 
the plea of the defendant, which he generally, of 
course, reduced to writing, but not only was he 
not obliged to do so, but apparently it was not 
even necessary in all cases for the plaintiff to put 
his plaint into writing ; if he did not, the executor 
would merely tell the defendant by word of mouth 
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that an action had been brought against him, 
perhaps adding a general statement of the object for 
which it was brought. 

" The litis contestatio took place the moment the 
magistrate began to hear the cause. 

" The condemftatiowd^s no longer merely a pecuniary 
one, but the system of execution was not materially 
different from what it had been under the Praetorian 
system." — Sandars' Just, Introduction. 

Q, Titius lends his horse to Seius, from whom it is stolen 
by Davus, tlie slave of Moeviiis. What remedies liave Titius 
or Seius, or either of them ? 

A, Titius may bring either an actio commodati against 
Seius, or an actio furti against Davus. If he sues 
Davus, Seius is freed from responsibility : in this case 
Titius may also bring an actio twxalis against 
Mcevius, who must either surrender Davus or satisfy 
Titius. 

If Titius brings the actio commodati, Seius can 
bring the actio furti. 

The person who sues the thief can also bring 
a vindicatio for the recovery of the thing, or ^condictio 
for its value. 

Q, In what cases were the following forms employed : actio 
communi dividundo, actio mandati contraria, actio Publici- 
ana, exceptio non numeratae pecuniae, interdictum quorum 
bonorum } 

A, The actio communi dividundo was used to enforce 
division in the case of property being held by two or 
more persons in common, there being no partnership, 
e.g, a joint legacy. See Harris, R. L., p. 146. 

The actio mandati contraria was the remedy of 
the mandatarius to recover from the mandator all 
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expenses, losses, &c., incidental to the execution of 
the mandate. 

For the actio PubUciana^ v. Inst., iv. vi. 4, and supra j 

P- 139- 

For the exceptio pecunice non numeratce^ Inst, iv. 

xiii. 2, and supra^ p. 149. 

For interdictum quorum bonorum^ Inst., iv. xv, 3 

(and iii. ix. i), supra^ p. 151. 



Q, What were the dates and the purport of each of the fol- 
lowing laws: lexFusia Caninia, lex Pompeia, Sc. Velleianum, 
and the series of leges Juliae dealing with crime ? 

A, Lex Fusia Caninia (date A.D. 8), v. Inst., i. vii., 
supra y p. 10. 

Lex Pompeia (date B.C. 52), v. Inst, iv. xviii. 6, 
supra, p. 155. 

The Sc, Velleianum (date A.D. 46) rendered women 
legally incapable of being sureties. 

For the leges Julice, v. Inst, iv. xviii. 3,4, 8, 9, 11, 
supra, pp. 15 s, 156. 

The dates, as far as ascertainable, are as follows : 

Lex Julia Majestatis, temp, Julius Caesar. 

Lex Julia de Adulteriis, circa B.C. 167. 

Lex Julia de vi publica, date uncertain, probably 
temp, Julius Caesar or Augustus. 

Lex fulia de peculatu, date uncertain. 

Lex fulia de ambitu, temp, Augustus. 

Lex fulia repetundarum, temp, Julius Caesar. 

Lex fulia de annond, temp, Julius Caesar or Au- 
gustus. 

Lex fulia de residuis^ temp, Julius Caesar or Au- 
gustus. 
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Q. (a) W/iat is tlie classification of excessive claims given 
in tlie Institutes? {&) What retnedy for a plus petitio 
tempore was introduced by the constitution of Zeno ? 
A. (a) V. Inst., iv. vi. 33, supra^ p. 153. 

(^) If the plaintiff claimed anything before it was 
due, he was condemned to wait double the time that 
would originally have been necessary. 

Q. Summarize tlie law as to giving security in actiofis (a) 
/;/ tlie time of Gaius, (^) in the time of fustinian. 

A, The law at these two periods is given supra^ 
pp. 147, 148. 

Q, Explain tlie use of tlie following legal remedies : Actio 
Publiciana, condictio furtiva, actio quasi-Serviana, interdic- 
tum utrubi. 

A. Actio Publicianay supra^ p. 139. 

Condictio furtiva. In addition to the penalty re- 
coverable by the actio fur ti^ the thief was also liable 
to have brought against him either (a) a vindicatio 
for the thing stolen, or (g) a condictio furtiva com- 
pelling him to restore the value of the thing with 
interest. Either of these actions could be enforced 
at the option of the injured party. 

Actio quasi-Scn'iana, v. Inst., iv. vi. 7, supra^ 

p. 139. 
Interdictum utrubi ^ v. Inst, iv. xv. 4, supra, p. 

151. 

Q, (a) Wluit is an interdict ? For wliat otlier purposes 
were tliey used besides retaining possession ? (^) Distinguish 
between utrubi and uti possidetis. Were tliey both, strictly 
speaking, interdicta retinendae possessionis ? 

A. (a) " An interdict was an order issued by the praetor, 
and was, in fact, an edict addressed to a particular 
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individual with reference to a particular thing." — 
Sandars' Just.y Introd. and supra, pp. 150-152. 

Interdicts were granted, i. For acquiring ; 2. For 
retaining ; 3. For recovering possession. 

(|3) For distinction between utrubi and uti possi- 
detis , V. supra, p. 151, and Inst., iv. xv. 4. 

In the time of Justinian, both were rightly called 
interdicta retinendce possessionis ; before Justinian the 
interdict utrubi was granted to a person who had 
possessed the thing for the greater part of the pre- 
vious year, although he might not have been in pos- 
session at the time of the litis contestatio ; in such a 
case the interdict would have been adipiscendce posses- 
siofiis, 

Q, (a) Define exceptio and illustrate its working. (0) 
What defences could be raised in the following cases f 

1. A, sues B, for money due under a stipulation but, in fact, 
never advanced to B. 

2. A, has advanced money to B., and after promising not to 
sue him for the debt within a fixed period, takes action 
against B, before the proper time, 

3. A, induces B, by fraud to make a promise, and sues him 
in default of performance, 

A. (a) V. supra, pp. 148, 149 ; Inst, iv. xiii. 
(^) I. Exceptio pecuniae non numeratce, 

2. Exceptio pacti conventi, 

3. Exceptio doli mali. 

Q. What were the principal checks on rash litigation, (a) in 
t/ie time of Gaius, (0) in the time of fustinian ? 

A. The principal checks in the time of Gaius were : 
I. The actio calumnice, available against a plaintiff 
or defendant groundlessly bringing or defending an 
action. 
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2. Sponsiones and restipulatianes^ binding the parties 
to forfeit a certain sum if the action went against 
them. 

3. Either party might be required to swear that he 
had good grounds for bringing or defending the 
action. 

4. Pecuniary loss and infamy were incurred by 
rash defences in certain cases. 

5. The defendant could bring the contrarium judt- 
cium, and if the plaintiff had been reckless in his 
demands, he might be compelled to pay a fine vary- 
ing from one-fifth to one-tenth of the sum claimed. 

In the time of Justinian, the plaintiff and de- 
fendant had both to take an oath that their claim 
or defence was not vexatious. In certain actions, 
such as that pro socio^ the condemned party suffered 
infamy. The actio calumnice had fallen into disuse 
before the time of Justinian. 

Q, A slave of Moevius robs Bavius of a ring. At the time 

that Bavius brings tlie actio furti (nee manifesti) the slave has 

passed into t/te possession of Sentpronius, The ring is worth 

100 aurei, Sempronius considers the slave worth 150 aurei. 

What course will Sempronius probably take? 

A, The rule **noxa caput sequitur'' makes Sempronius 
liable for the delict of the slave ; he would therefore 
have to pay 200 aurei if he did not wish to give up 
the slave, thus being a loser of 50 aurei. It would 
be his advantage therefore to renounce the slave. 

Q, (a) Enumerate the chief Roman criminal statutes. {&) 
Why was this branch of Roman law inferior to the civil code t 
A. (a) Vide supra^ pp. 154-156. 
(0) Vide Q. supra, p. 1 56. 
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MISCELLANEA. 

Q, Distinguish between : — 

1. Usucapio ^«^/ praescriptio longi temporis. 

2. Furtum and rapina. 

3. Res nullius ajid res communes. 

4. Sponsor and fide jussor. 

5. Adoptio ^«rf arrogatio. 

A. I. Supra, pp. 74-76. Inst. ii. vi. p. 

2. Supra, pp. 128-13 1. Inst., iv. i. and ii. 

3. Supra, pp. 33, 34. Inst., ii. i. I, 3, S» 7- 

4. Supra, pp. 118, 119. Inst, iii. xx. 

5. Supra, pp. 14-16. Inst, i. xi. i. 



Q, Define accessio, agnati, caput, vindicatio, dos, emphy- 
teusis, hypotheca, novatio, postliminium. 

A, I. Accessio, infra, p. 247. Inst, ii. i. 19, 35. 

2. Agnati, infra, p. 248. Inst, iii. iv. I, 2. 

3. Caput, infra, p. 249. Austin, Analysis, pp. 58, 
141. 

4. Vindicatio, supra, p. 138. Inst, iv. vi. 15. 
3. Dos, supra, p. 54. Austin, Analysis, p. 158. 

6. Emphyteusis, supra, p. 48. Inst., iii. xxiv, 3 ; 
Austin, Analysis, p. 159. 

7. Hypotheca, supra, p. 48. Inst., iv. vi. 7. 

8. Novatio, supra, p. 127. Inst, iii. xxix. 3. 

9. Postliminium, supra, pp. 17, 36. Inst., ii. i. 17, 
i. xii. 5. 

(The translations of the following passages are mostly 
taken without alteration from Sandars' Justinian.) 
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Q, Translate with sliort explanations : 
(i.) Praeterea quasdam actiones arbitrarias id est ex ar- 
bitrio judicis pendentes appellamus in quibus, nisi arbitrio 
judicis is cum quo agitur, actori satisfaciat veluti rem resti- 
tuat vel exhibeat vel solvat vel ex noxali causa servum 
dedat condemnari debeat. 

(2.) Quum autem emptio et venditio contracta sit (quod 
effici diximus simul atque de pretio convenerit cum sine 
scripture res agitur) periculum rei venditae statim ad emp- 
torem pertinet, tametsi adhuc ea res emptori tradita non sit 
(3.) Certae autem rei vel causae tutor dari non potest ; 
quia personae non causae vel rei tutor datur. 

A. (i.) Inst, iv. vi. 31. — " Some actions again are called 
arbitrary as depending upon the arbitrium of the 
judge. In these if the defendant do not on the 
order of the judge give the satisfaction awarded by 
the judge, and either restore, exhibit, or pay the thing, 
or give up a slave that has committed an injury, he 
ought to be condemned." 

In actiones arbitrarice the judge condemned the 
defendant to satisfy the plaintiff, or as an alternative 
to pay a certain sum of money. As a matter of fact, 
compliance with the arbitrium of the judge directing 
the defendant to make satisfaction was usually en- 
forced by the strong arm of the law. Sometimes 
the condemnatio was exacted. Actions in rem were 
enforced by being made arbitrarice, (Sandars' Just., 
iv. vi. 31.) 
(2.) Inst, iii. xxiii. 3. — " As soon as the sale is con- 
tracted, that is, in the case of a sale made without 
writing, when the parties have agreed on the price, 
all risk attaching to the thing sold falls upon the 
purchaser, although the thing has not yet been de- 
livered to him." 

The rights of the parties respectively were as 
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follows : — Till delivery the thing remained the pro- 
perty of the seller, who was bound to take the utmost 
care of it ; he was also bound to deliver it in exactly 
the state it might happen to be in at the moment of 
such delivery, and if the thing had suffered diminu- 
tion through no fault of the seller the loss fell upon 
the purchaser, who was bound to pay the price even 
if the thing were destroyed, his obligation being a 
distinct and separate one. 
(3.) Inst., i. :av. 4. — " A tutor cannot be appointed for a 
particular thing or business, as it is to a person and 
not for a business or thing that a tutor is ap- 
pointed." 

A tutor's functions were to look after all the in- 
terests of his pupil, and consequently an appointment 
of a tutor to take charge of a special subject would 
have been void, as being inconsistent with the cha- 
racter and scope of a tutor's duties. 

(2. Comment on tlu following sentences : — 

1. Aliquando etiam suae rei furtum quisque committit. 

2. Olim scriptura iiebat obligatio. 

3. Noxa caput sequitur. 

4. Post mortem suam dari sibi nemo stipulari poterat. 
-4. I. A man might commit a theft of his own pro- 
perty by stealing a thing pledged by him to his 
creditor. See Inst, iv. i. 10, and for definition of 

furtum ^ iv. i. I. 

2. This alludes to the obligation formed nominibuSy 
i,e.y by entry of the debtor's name in the ledger of 
the creditor. These nomina were not in use in the 
time of Justinian. Inst., iii. xxi. p. 

3. Vide supra, p. 146. 

4. Before the time of Justinian a man could neither 
promise nor stipulate for anything to be done after 
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his death. Justinian enabled him to do so, and so 
rendered adstipulatores unnecessary for this purpose, 
iii/ (Inst.,^xix. 13.) 

Q, Explain : — 

1. Servitus autem est constitutio juris gentium. 

2. Si ab hostibus captus fuerit parens quamvis servus 
hostium fiat tamcn pendet jus liberorum. 

3. Extraneis autem heredibus deliberandi potestas est de 
adeund^ hereditate vel non adeundi. 

A, I. Slavery is said to be an institution of the law of 
nations, Jus gentium, whereby, contrary to natural 
right {contra fiaturam), one man is made the pro- 
perty of another. The Jus gentium here alluded to 
is that portion of positive law which is a constituent 
part of all positive systems, and the natural right is 
that standard to which all laws should conform. 

2. " If a parent is taken prisoner, although he 
becomes the slave of the enemy, yet his paternal 
power is only suspended owing to Xh^Jus postliminii.** 

Vide supra, p. 17. The time of captivity was, on 
the prisoner's return, entirely effaced, so that he was 
in precisely the same position as if he had not been 
a captive. 

3. Extranci hcrcdcs, i.e., those neither sui nor sui 
et ftecessarii, had the right of exercising their own 
discretion as to whether they would enter upon the 
proffered inheritance or not. Justinian provided 
that the time of deliberation allowed the heredes ex- 
tranci by the praetor should not exceed nine months. 

Q. Explain: (i.) exceptiolitisdividucB, (2.) peculium pro- 
fcctitium, (3.) beneficium invcntarii, (4.) cretio \'ulgaris, (5.) 
pignoris capio. 

A. (i.) Gaiys, iv. 122, gives Exccptio litis dividual diSKn 
instance of a dilator}' exception. It was used as a 
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defence to an action brought by a plaintiff who sued 
in two actions during the same praetorship for what 
he might have obtained in one. 

(2.) Peculium profectitiutn^ supra^ p. 57. Inst., ii. 
ix. I. 

(3.) SuprUy p. 77, Inst, ii. xix. 6. 

(4.) The declaration of a person's intention of en- 
tering upon the inheritance within a period fixed to 
commence from the time of the accrual of the rights 
of inheritance. 

(5.) ¥ or pignoris capio, see Gaius, ii. 26-31. 



(2. Explain: 

(i.) Minima capitis deminutione legitima tantum tutela 
perit ; caeterae non pereunt. 

(2.) Aliquando etiam suae rei quisque furtum committit. 
(3.) Stipulatio Aquiliana novat omnes obligationes. 
(4.) Et venit et cessit dies. 

A, (i.) By minima capitis deminutio only the tutela 
legitima ends, other forms do not end. By minima 
capitis deminutio of the tutor legitimus his tutela is 
ended, as his appointment belongs to him in virtue 
of his position as a member of a certain family, a 
position he loses on his capitis deminutio, 

(2.) Sometimes also a man commits a theft of his 
own property. 

Vide supra^ p. 130, Q. p. 131, and Inst, iv. i. 10. 
(3.) Vide supray p. 127. Inst, iii. xxix. i, 2. 
(4.) Vide supra^ p. 82. Inst, ii. xx. 20. 
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Q. Explain : — 

(i.) Libertinorum status tripartitus antea fuerat. 
(2.) Si plures sint fidejussores quotquot erunt numero, 
singuli in solidum tenentur. 

(3.) Quaedam naturali jure communia sunt omnium, quae- 
dam publica, quaedam universitatis, quaedam nuUius, plera- 
que singulorum. 

A, (i.) Inst, i. V. 3, supray p. 9. 

(2.) Inst., iii. XX. 4, siipra^ p. 113. 
(3.) Inst, ii. i. p., supra, p. 33. 



^. 



Q, Upon wliat points did tlie doctrines of t/ie- Proculiatts 
differ fro^n t/iose of the Sabiniafis ? 
A. (i.) Age of puberty. 

The Proculians held that fourteen should be fixed 
as the age of puberty, the Sabinians were of opinion 
that physical capacity should be the test. (Gaius, 
i. 196.) 
{2,). Mancipation of animals. 

Certain animals were held by the Proculians to be 
mancipable as soon as born, but the Sabinians con- 
sidered that they were not res mancipi until they 
were tamed, or of an age when animals of their class 
were usually tamed. (Gaius, ii. 15.) 
(3.) Specificatio. 

If a man made a thing with materials belonging 
to another it was held by the Sabinians that the pro- 
duct belonged to the owner of the materials, and by 
the Proculians that it belonged to the creator of the 
thing. Justinian decided that if the article made is 
really a 'new thing il belongs to the maker by a 
species of occupatio ; if, however, the thing merely 
.consisted of the old materials in a different form the 
opinion of the Sabinians prevails, and the owner of 



Appendix, 243 

the materials is owner also of the manufactured 
article. 

(4.) Disinherison of children. 

If a son under power, neither instituted heir nor 
disinherited by name, died in the testator's lifetime, 
it was held by the Sabinians that the will was void ; 
the Proculians, however, considered that it was not. 
(Gaius, ii. 123.) 

(5.) Legatum per vindicationem, 

{a) The Sabinians held that in the case of a legacy 
of this kind the property passed to the legatee imme- 
diately the inheritance is entered upon. The Pro- 
culians were of opinion that the dominium did not 
pass until the legacy had been accepted by the 
legatee. (Gaius, ii. 195.) 

(^) When a condition was annexed to a legacy 
per vindicatiofiemy the Sabinians were of opinion that 
until the fulfilment of the condition the heir was 
dominus of the thing bequeathed, the Proculians 
holding the view that the thing is as it were a res 
nullius. (Gaius, ii. 200.) 

(6.) Legatum per prceceptionem. 

By this form of legacy the legacy was properly 
made to none but instituted heirs, to one of whom 
it gave a preference with regard to the subject of 
the legacy. The Proculians made it equivalent to a 
legatum per vindicaiionemy while the Sabinians, 
adopting the strict view, considered that the only 
remedy for the legatee was the actio familice ercis- 
cundce, (Gaius, ii. 217-223.) 

(7.) Appointment of tutores. 

The Sabinians held that a tutor cannot be nomi- 
nated before the appointment of the heir ; the Pro- 
culians were of a contrary opinion. (Gaius, ii. 231.) 
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(8.) Legacy to person in tlu power of the heir. 

The Sabinians held that a conditional bequest to 
a person in the power of the heir was valid, but that 
an unconditional one was not. The Proculians were 
of opinion that a conditional bequest was invalid in 
such a case. (Gaius, ii. 244.) 

(9.) Hereditatis injure cessio. 

The Sabinians thought that the sui Iteredes and 
necessarii heredes had not the power to pass the suc- 
cession by in jure cessio to a fictitious vindicator. 
The Proculians thought that this was within their 
power. (Gaius, iii. 87.) 

(10.) Impossible coftditions. 

An impossible condition in a devise is, according 
to the Sabinians, taken as if not written ; the Pro- 
culians thought that the devise was made void. 
(Gaius, iii. 98 ; Inst, iii. xix. 1 1.) 

(11.) Stipulation for the stipulator and a stranger. 

According to the Sabinians a man who stipulated 
for payment of a sum to himself and a stranger 
should receive the whole sum. The Proculians 
thought he should only receive a half. (Gaius, iii. 

103.) 
(12.) Nomina transcriptitia. 

The Sabinians considered that nomina transcrip- 
titia a re in personam formed contracts binding on 
aliens. Nerva (a Proculian) was of the contrary 
opinion. (Gaius, iii. 133.) 
( 1 3.) Emptio venditio. 

(a) An agreement to purchase at a price to be fixed 
by a third person was counted as valid by the Pro- 
culians, invalid by the Sabinians. (Gaius, iii. 140.) 

{&) The Proculians held that the price in etnptio 
venditio must be in money, otherwise the contract 
-wdiS permutatio or barter. (Inst, iii, xxiii. 2.) 
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(14.) Acquisition by a slave held in common. 

If a slave enters into an obligation at the order 
of one of several masters, he acquires the benefits of 
the obligation for that master. This was the view 
of the Sabinians upheld by Justinian. (Gaius, iii. 
167 ; Inst., iii. xxviii. 13.) 

(15.) Novatio. 

It was held by the Proculians that the addition or 
omission of a sponsor in a second stipulation made 
by a debtor, was not sufficient to cause novatio to 
take place. The contrary view, that of the Sabi- 
nians, was upheld by Justinian with regard to 
fidejussores, (Inst., iii. xxix. 3 ; Gaius, iii. 178.) 

(16.) Delict of person under power. 

The Sabinians held, that if another person's slave 
injures a man and then comes under his power, the 
action is extinguished which might be brought 
against the slave. 

The other school were of opinion that the action 
was only in abeyance. (Gaius, iv. 78.) 

(17.) Noxal actions against filius familias. 

When a son was surrendered in satisfaction of 
judgment in a noxal action, the Proculians required 
that he should be mancipated three times. The 
Sabinians held that once was sufficient. (Gaius, iv. 

79) 

(18.) Judicia absolutoria. 

The Sabinians, disagreeing with the Proculians, 
were of opinion that it was in the power of the 
judex to absolve the defendant in all actions if he 
satisfied the plaintiff. (Gaius, iv. 1 14.) 
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(8-^ '\^ jurists of tki Sabinian and 



:,*» 



'fU^'^i' 



,tj^^^^ Proculians. 

*"!^ Labeo. 

^ ' Nerva the elder. 

'•'*'. ^-j-*^^" Nerva the younger. 

Efpsco^J^ , .^fls. Juventius Celsus the elder. 

jilburf'^^ P^gcisLtius. Celsus the younger, 

^''^'^''r'uijanus. Neratius Priscus. 

^*"L i.gn from Ortolan, Nasmith and Prichard's trans- 
lation, § 366. 

The following passages have been set for translation in 
the special examination in law for the ordinary B. A. 
degree at Cambridge from 1872 to 1877. 
Book i. tit. ii. From " Responsa " to ^^est constiUitum^ 
7 Book i. tit. ii. From "///J* aiitem " to ^Hocis propinquiisr 
Book i. tit. ii. From ^*^ Jus autcm " to " nascebajiturr 
Book i. tit. V. From " Libcrtini snnV to " esse servir 
Book i. tit. xi. From " Si vero pater " to " adoptivi sit^ 
Book i. tit. xi. From " Sed si'' to ^' consentire!' 
Book i. tit. xii. From " Cum autcm " to " S7ib/iciunturj* 
Book i. tit. xiii. From " Pcrmissum est'' to '^ recasuri sufit'* 
Book i. tit. XV. From " Sed agnatiouis " to " uon utique'* 
Book i. tit. xix. From " Est et alia " to ^^ futurus esset'' 
Book i. tit. xix. From " Atqui" to ^'futurus esset," 
Book i. tit. xxi. From '' Auctoritas autcm" to ^^ obli- 

gantur," 
Book i. tit. xxiii. 5, 6. From " Intcrdum " to " cofistituet'* 
Book i. tit. XXV. From '' Excusantur" to '' dierum," 
Book i. tit. xxvi. From " Siquis tutor " to " alimentay 
Book ii. tit. i. From " Venditce vtro " to " e^nptoris fieri^ 
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Book ii. tit. i. From " Nullius autem " to " licet inferrey 
Book ii. tit. iii. From " Prcediorum urbanorum " to " offi-- 

ciatury 
Book ii. tit. iv. From " Finitur autem " to " usufructum 

deberiy 
Book ii. tit. vi. From " Jure civilV to '* acquirantur!* 
Book ii. tit. vii. From " Erat olim " to " aecipiente" 
Book ii. tit. x. From " Sed ut nihiV to ^^ esse desiitr 
Book ii. tit. xiii. From " Sed quifilium " to " non extet!* 
Book ii. tit. xiv. From ^'Hereditas plerumque " to " dividere" 
Book ii. tit. xvi. From " Liberis autem " to " valebit^ 
Book ii. tit. xx. 2. From " Sed olim " to " hypothecariam^^ 
Book ii. tit. xx. From " Sed et " to " luere" 
Book ii. tit. xx. From " Divus Pius " to " qui agit^ 
Book ii. tit. xxiii. From " Si quis una " to " restituere*! 
Book iii. tit. xiv. From " Re contrahitur " to " tuumfiat'^ 
Book iii. tit. xix. From " Si quis alium " to " obligatur^ 
Book iii. tit. xxiv. From " Locatio et conductio " to " con^ 

ductiJ* 
xjk-iii/^ook iii. tit. xxM From " Sed Proculi " to " significatur^ 
Book Jii. tit. xxv. From " Socius socio " to " queri debet'* 
Book iii. tit. xxvi. From " Tud gratid " to " consilium** 
Book iii. tit. xxix. From '^Stipulatio enim ** to " Negidius** 
Book iv. tit. vi. 18. From ''Ex maleficiis vero** to " tripli 

estr 
Book iv. tit. vi. 37. From *' Item si de dote'* to 'Uognos- 

cere licet** 
Book iv. tit. vi. From " Prcefudicialis actiones ** to " quis 

esse petit!* 
Book i V. tit. vii. From " Illudproprie ** to " insidiabantur** 
Book iv. tit. vii. From " Illud in summa ** to " intelli- 

gitUr!* 
Book iv. tit. XV. From " Summa autem divisio ** to " duos 

dicunturl* 
Book iv. tit. XV. Yrom*^ Retinendce possessionis** to ''pos- 

sideftte petal** 
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DEFINITIONS AND DESCRIPTIONS OF 



SOME LEADING TERMS.' 



AbbnvialieHt usiitH iht Jellmaing paga. 

= Sandais' Justinian. 

= Institutes of Justinian. 

^- R. Campbell's Student's Edition of Austin's Jurisprudence. 

= G. Campbell's Analysis of Austin. 

= Austin's Jurisprudence, 4(h Edition. 

— Maine's Ancient Law, 

= I'oste's Gaius, 2nd Edition. 

= Commentaries of Gaius. 

= Brown's Law Dictionary. 

Accessio. 

A mode of acqiiiring whereby an accessory thing when 
annexed to (as it naturally is annexed to) a principal 
thing becomes part and parcel of the latter, and there- 
upon and thereby becomes the property of the owner 
of the principal thing. B, L. D., p. 6. 

Action. 

" Jus persequendi judicio quod sibi debetur." — Inst., iv. vi. p. 

' It is suggested that these definitions and descriptions should be committed 
to memory. 
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Acts. 

Acts (properly so called) are such desires as are immedi- 
ately followed by the bodily movements desired. The 
term is also used in an extended sense to mean '* acts 
with certain of their consequences ^ — C. A., p. 74. 

Actus, 

" Jus agendi vel jumentutn vel vehiculumr — Inst,y ii. iii. p. 

Aditio hereditatis. 

" Extraneus potest aut pro herede gerendo aut etiam nuda 
voluntate suscipiendce hereditatis keres fierir — Inst,^ ii. 
xix. 7. 

Agnati, 

" Agnates are those cognates who trace" their connexion 
exclusively through males. Cognates are all those 
persons who can trace their blood to a single ancestor 
and ancestress." — A. L., pp. 147, 148. 

Analogy expresses the relation between two objects 
when one has some and the other all the properties of 
a class referred to. 

In common parlance, it marks the resemblance 
between natural objects which do not belong to the 
same species (or narrow division), but which do belong 
to the sdime genus (or larger division). C. A., p. 17. 

Arrce. ^ 

(i.) Signs of a bargain having been struck, or (2.) An 
advance of a portion of the purchase money. S. J., iii. 
xxiii. p. 

Arrogatio, 

The adoption of a person sui juris. 
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Bemficium competentice. 
A defendant's privilege of being condemned only in an 
amount which he could pay without being reduced to 
a state of destitution. S. J., iv. vi. 37. 

Bonitarian ownership. Dominium bonitartum. In bonis 
habere. 
The term /;/ bonis habere was used to express an owner- 
ship which was practically absolute, because it was 
protected by the authority of the praetor in cases where, 
wishing to give all the advantages of ownership, he 
was prevented by the civil law from giving the legal 
(Quiritarian) dominium. 

Capnty capitis deminutio. 
" The capability of exercising all the rights implied in a 
perfect status was frequently spoken of as a man's 
caput. And the change in each of those component 
parts was said to be a deminutio capitis, a lessening or 
impairing of the caput.** S. J., Int., § 47. 

Cognates, 
All those persons who can trace their blood to a single 
ancestor and ancestress. 

Contract, essentials of. 
"First, a signification by the promising party of his 
intention to do the acts or observe the forbearances 
which he promises to do or to observe. Secondly, a 
signification by the promisee that he expects the 
promising party will fulfil the proffered promise." — 
Austin, quoted by Maine, A. L., p. 323. 

Brief description of contract, Indian Contract Act, 
1872. 

Every promise and every set of promises forming 
the consideration for each other is an agreement : an 
agreement enforceable by law is a contract. 
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Convention, 

Savign/s definition : 

(I.) In its general sense. 

" The agreement of several persons, who by a common 
act of the will determine their legal relations, and that 
either (a) for the purpose of creating an obligation, or 
(^) for the purpose of extinguishing one." 

(2.) In the narrower sense. 

" The agreement of several persons in one and the 
same act of will resulting in an obligation between 
them." — Brown's Analysis of Savigny, § 52. 

Culpa, 

Culpa lata is fault such as any man in his senses would 
have scrupled to commit. 

Culpa levis consisted in falling short of that degree of 
carefulness which would be expected o{ 3.^^ bonus pater- 
familias," 

Culpa levis in concreto consisted in falling short of that 
standard of carefulness which a man used in the con- 
duct of his own affairs. S. J., iii. xxv. 9. 

Dolus, 
As opposed to dolus, culpa imports negligence, heedless- 
ness, or temerity, as well as indirect intention {i,e, of 
consequences intended but not desired). C. A., p. 78. 

Dominium^ as opposed to servitus. 

Dominium gives to the entitled party the power of apply- 
ing the subject to all purposes, except such as are incon- 
sistent with his relative or absolute duties. Servitus 
gives the power of applying the subject to exactly 
determined purposes. C. A., p. 148. 

Edicts, 

Edicts were of two kinds,general and special, and it was by 
the former that the praetors mostly introduced new law. 
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A general edict was a statute made by the author as 
a subordinate legislator. 

A special edict was an order in a specific case issued 
by its author as a judge. C. A., p. 118. 

Emphyteusis, 

Emphyteusis arose when land, the absolute property of 
some corporate body such as a municipium^ was let out 
to a person and his heirs (that is, for an unlimited 
duration), on condition of his cultivating it and paying 
a rent. It was jus in re cUiend on account of the rever- 
sion or spes successionis in the corporate body under the 
concession of the state, which the emphyteuta could not 
defeat C. A., p. 158. 

Equity, 

" Any body of rules existing by the side of the original 
civil law founded on distinct principles, and claiming 
incidentally to supersede the civil law in virtue of a 
superior sanctity inherent in those principles." — A. L., 
p. 28. 

Fideicommissa, 

" Quod fwn civilibiis verbis sed precative relinquitur ; nee 
ex rigore juris civilis proficiscitur sed ex voluntate datur 
relinquentisr — Ulpian, Reg, 25, i, quoted by Sandars, 
ii. xxiii. 

Fungible things. 

When the subject of the obligation is a thing of a given 
class, the thing is said to be fungible, i,e,y the delivery 
of any object which answers to the generic description 
will satisfy the obligation. C. A., p. 61. 

Furtum, 

^^ Contrectatio rei fraudulosa vel ipsius rei vel etiam usus 
ejus possessionis ve^ — Inst,y iv. i. i. 
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Hcereditas. 
Hcereditas est successio in universum jus quod defunctus 
habuit, " An inheritance is a succession to the entire 
legal position of a deceased man." The notion was 
that, though the physical person of the deceased had 
perished, his legal personality survived, and descended 
unimpaired on his heirs or co-heirs, in whom his iden- 
tity (so far as the law was concerned) was continued. 
A. L., pp. 181, 182. 

Honorarium {Jus). 

All magistrates of elevated rank possessed the power of 
legislating, '^jus edicendi^' with regard to such matters 
as fell within their jurisdiction, and the body of rules so 
established was termed y«j honorarium. But as they«x 
prcBtorium forms so important a part of it, the term jus 
honorarium is often restricted to Xhe jus prcetorium. 

Interdict, 

An edict or decree of the praetor to meet the circum- 
stances of a particular case, granted usually from con- 
siderations of a public character. 

Jura in re sud. Absolute property, 
Austin's definition : " A right, imparting to the owner a 
power of indefinite user, capable of being transmitted 
to universal successors by way of descent, and impart- 
ing to the owner the power of disposition in favour of 
such persons as he may choose with the like powers and 
capacities as he had himself, and under such conditions 
as the municipal law attaches to the dispositions of pri- 
vate persons." — G. Campbell's Analysis, pp. 157, 158. 

Jtira in re aliend, 

Austin's definition : " Fractions or particles residing in 
one party of dominium strictly so called residing in 
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another, and they may be either definite or indefinite 
subtractions from the owner's power of user and exclu- 
sion." — G. Campbell's Analysis, p. 158. 

ytirisprudence. 

Erroneous definition in the Institutes : **Jurisprudentia 

est divinanim atque humanartim rerum notitia justi 

atque injusti scientiar — Inst, i, i. i. 
Austin's definition : The science concerned with the 

exposition of the principles, notions, and distinctions 

which are common to systems of law. C. A., p. 52. 

Jus Gentium, 

" Quod vero naturalis ratio inter oinnes homines cofistituit 
id apud omftes perceque aistoditur vocaturque jus gentiutn 
quasi quo jure omftes gentes utuntur^ — Institutes, Lib. 
I, ii. I. 

Jus Maturate, 
The jus naturale, or law of nature, is simply the jus 

gentium, or law of nations, seen in the light of a 

peculiar theory. Maine, A. L., p. 52. 
Definition in the Institutes : " Jus naturale est quod fiatura 

omnia animalia doaiitP — Lib. i. 11, p. Cf C. A., pp. 

Ill, 112. 

Jus in rem, in personam, 
Austin's definition : Rights in rem are those which avail 
against persons generally (the expression in rem 
denoting not the subject but the compass of the 
right) ; rights /;/ personam are those which avail 
exclusively against certain or determinate persons. 
C. A., pp. 63, 64. 

yus Publicum, 

Public law (as treated by the Roman jurists) is the law 
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of political conditions and of crimes (with that of 
criminal procedure.) G. CampbelFs Analysis of Austin, 

p. 143. 
" Publicum jus in sacris^ in sacerdotibus^ in magistratibus 

consistitr — D., I, i. 2. 

Jus Scriptuniy non Scriptum. 

According to the Roman lawyers, written law was 

that which was committed to writing at the outset. 

Unwritten law was law not so committed to writing. 
According to the modern Civilians, written law is made 

directly and immediately by the supreme legislature. 

Unwritten law is not so made, but owes its validity 

to the supreme power. C. A., pp. 95, 96. 

Justitia, 

Definition in Institutes: ^^ yustitia est constans et perpetua 
voluntas jus suum cuique tribuendi" 

Legatum, 

" Quodlegis modOy id est imperative^ testamento relinquitur!* 
— Ulp., Regy 24, I. 

Lex, 

^^ Lex est quod populusRomanussenatorio magistratu interro^ 
gantey veluti consule^ constituebatr 

Mora. 

The non-performance of an obligation is in Roman law 
styled ^^mora^^ for the debtor delays performance. 
The predicament in which the debtor is placed in 
consequence of his delay is also called mora. C. A., 
p. 87. 

Natural Law, V. sub Jus naturale. 
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Nexum. 

The generic term for the sale per ess et libram was nexum^ 
^^ Nexum est quodamque per ces et libram geritur idque 
necti diciturr — Festus. Sandars' Just., Int., § 81. 

Obligation. 

Justinian's definition : " Obligatio est juris vinculum quo 
necessitate adstringimur alicujus solvendae rei secundum 
nostra civitatis jura'' — Inst,^ iii. xiii. p. 

Maine's : The obligation is the bond or chain with which 
the law joins together persons or groups of persons in 
consequence of certain voluntary acts. The acts which 
have the effect of attracting an obligation are chiefly 
those classed under the heads of Contract and Delict, 
of agreement and crime. A. L., pp. 323, 324. 

The idea of obligation (Savigny) : "The control of one 
person (the creditor) over another person (the debtor) 
to the extent of certain isolated acts of the latter ; 
furthermore the obligation enures to render certain 
and necessary acts which were before uncertain and 
accidental." — Brown's Analysis^ Savigny on Obliga- 
tionSy p. 2. 

Austin's analysis of obligation or duty is as follows : 
" A command is an expression of desire enforced by a 
sanction. Whenever a command is signified a duty 
(or obligation) is imposed. The sanction is the evil 
that will probably be incurred if the command be 
disobeyed." — C. A., p. 4. 

Occupation Occupancy. 

" The advisedly taking possession of that which is at 
the moment the property of no man, with the view of 
acquiring property in it for yourself" — A. L., p. 245. 

The advised assumption of physical possession. A. L., 
p. 256. 
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" Quod ante nullius esty id naturali ratione accupanti 
conceditur^ 



Pactum {nudum), 

A mere agreement to which the law did not attach an 
obligation. See under Conventio. 

Persona. 

According to modem Civilians, a person is a human 
being invested with or capable of rights ; but with the 
Roman classical ]\insts persona and homo^x^ equivalent 
expressions, the slave being ranked with persons. 

Res, 

The word has two widely different meanings in Roman 
law. 

1 . It denotes things, acts, and forbearances, and sometimes 
even persons considered as the subjects or objects of 
rights and obligations. 

2. It also has a meaning which includes beyond these 
rights and obligations themselves. In this widest 
sense the word " res " embraces the whole matter with 
which law is conversant. C. A., p. 60. 

Austin's definition : Things (in the strict sense) are such 
permanent objects, not being persons, as are sensible 
or perceptible through the senses. 

Rights, V. Jus, 

Servitus, 
Savigny's definition is : "A single or particular exception 
(accruing to the benefit of the party in whom the 
right resides) from the general power of user and ex- 
clusion residing in the owner of the thing." 

S 
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Austin's : " When the person entitled can only use the 
subject to an extent (in one direction) exactly circum- 
scribed, the right may be called servittisJ' — C. A., 
p. 148. 

** Servitutum non ea est natura ut aliquid faciat quis sed ut 
aliquid patiatur vel non faciatr — D., viii. i. 151. 

Status, 

Austin's definition : ** The rights, duties, capacities, or in- 
capacities which determine a person to a given class, 
constitute his status." — C. A., p. 137. 

Definition of the Civilians : " Status est qualitas cujus 
ratione homines diversojure utunturJ' 

Bentham's : " Consequences of the same investitive fact." 

Thibaut's : " Status is a capacity or ability to take or ac- 
quire a right and to incur a duty." 

For criticisms on the three last definitions, cf. Austin, 
Lect. xli., xlii. 

Sandars, i. iii. p. : " Status is the correlative of persona. 
Status is the'legal capacity oi d^ persona** 

Superficies, 
By contract, originally, the owner might carve out of the 
subject of his ownership a . superficies, and under this 
contract the lessee originally acquired only aywj in 
personam against the lessor, but the praetor allowed the 
lessee a quasi in rem actio against all, except the 
person who had a better title than the possessor of the 
solum himself, who could therefore evict both. Thus 
the superficies became in effect dijus in rem. 

Testamentary succession, V. sub Inheritance, 

Titles, 
Titles are the facts or events of which the rights {in rem) 
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are the legal consequences, and also the facts or events 
on which, by the dispositions of the law, they terminate 
or are extinguished. 

Traditio, 
Placing another in legal possession of a thing was 
termed traditio. Sandars' Just., ii. i, 40. 

Universal succession, 
" A succession to a universitas juris. It occurs when one 
man is invested with the legal clothing of another, 
becoming at the same moment subject to all his liabili- 
ties and entitled to all his rights." — A. L., p. 179. 

Universitas juris, 
A universitas juris is a collection of rights and duties 
united by the single circumstance of their having 
belonged at one time to some one person. It is, as it 
were, the legal clothing of some given individual. 
A. L., p. 178. 

Ususfnutus, 
''Jus alienis rebus utendi fruendi salvd earum substantidr 
— Inst,y ii. iv. p. 

Written Law, See Jus Script um. 
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ilBSTINENDI bene- 
ficium, 76. 

J ACCEPTILATIO, 127, 

I AccEssio, 37. 

defined, 247. 

AcCKSSiORIF.S, 130, 
ACCRESCENDI jUS, 54. 

Accrual, rightsof,aiaongheredes 

legitimi, 95. 
Actio, 247. 

Aquilia, 133. 

commodati, 141. 

de communi dividundo, 140. 

de constitute pecunii, 139. 

de in rem verso, 145. 

de peculio, 139. 

devibonoramraptonim, 131. 

empti venditi, 141. 

exercitoria, 145. 

damni injurise, 132. 

familise erctscundie, 140. 

finium regundonim, 140. 

furti, 130, 225. 

„ who could bring, 130. 
n personam, 138. 
n rem, 138. 

in rem confessoria, 48. 

institoria, 145. 

locati conduct!, 141. 

Pauliana, 139. 

pigneratitia, 141, 314. 

popularis, 147. 



Actio, prsejudicialis, 140. 

pro socio, 141. 

pro tuteli, 147. 

Publiciana, 138. 

Publiciana rescissoria, 139. 

quasi- Serviana, 139. 

Serviana, 139. 

tributoria, 145. 

tutelse, 141. 
Action, rights of, 136. 
AcTioNES arbitrarife, 141. 
ACTIONUM jus, 136. 
Actions, 136, 

bonse fidei, 141. 

civil and praetorian, 138. 

divisions of, 137. 

for single, double, treble, and 
quadruple value, 141. 

law of, 136. 

mixed, 140. 

noxal, 146. 

penal, 140. 

perpetual and temporary, 1 44. 

real and personal, 138. 

representation in, 147. 

security in, 147. 

stricti juris, 141. 

transmissible and not trans- 
missible to heirs, 144. 
Acts, Austin's definition of, 
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Addictio bonorum libertatis 

causa, loi. 
Aditio hereditatis, 249. 
Adjunctio, 191. 
Adopted children, rights of, 91. 

succession of, 66. 
Adoption, 14. 

changes in law of, by Jus- 
tinian, 178. 

Sir H. S. Maine on, 16. 
Adoptio minus plena, 15. 
Age of puberty, 242. 
Agnates, 249. 

definition of, 93. 

succession of ab intestato, 
92. 
Agnatic relationship. Sir H. S. 

Maine on, 92. 
Agreement, analysis of, 108. 
Alienation, Austin's definition 

oU 55- 
Alluvio, 37. 

Altius non tollendi, servitus, 44. 

Analogy defined, 249. 

Animals, mancipation of, 242. 

Appointment of tutors, 243. 

AgUiEDucTus, 44. 

Aquiliana stipulatio, 127, 215. 

Arbitrium, 142. 

ARRiE, 249. 

Arrogation, 14, 249. 

as a mode of acquisition per 
universitatem, loi. 
Assertor libertatis, 147. 
Assignment of freedmen, 98. 
Atrox injuria, 135. 
AucTORiTAS of tutors, 24. 
Austin's criticism on arrangement 
of Institutes, 5. 
„ on confusion of con- 
tract and conveyance, 121. 
„ on definition of per- 
sona, 8. 
definition of Law, 2. 
„ of status, 169. 
„ of usufruct, 45. 
Austin on distinction between 
Law of Persons and Law 
of Things, 32. 



Austin on hypotheca, 1 1 1. 
on obligation, 104. 
on title by occupancy, 36. 

Beneficium abstinendi, 76. 
competentiae, 143, 250. 
divisionis, 119, 217. 
inventarii, 77. 
Bentham's definition of status, 
169. 
division of the Corpus Juris, 
6. 
Bonitarian ownership, 250. 
BoNORUM possessio, 98, 209. 
„ ab intestato, 99. 
„ ex testamento, 99. 
possessiones, classification 

of, 99. 
venditio, loi. 

Capitis deminutio, 21, 250. 
Caput defined, 250. 
Cautio judicatum solvi, 147. 

juratoria, 148. 
Children, adoptive, succession 
of, 67. 
disinherison of, 65. 
emancipated succession of, 

66. 
posthumous, succession of, 
66. 

CiVES, 9. 

Classes of heirs, 75. 
Code, first, 164. 

second, 164. 

causes which necessitated 
the formation of a, 161. 
Codicils, 89, 205. 

Justinian's enactments as to, 
89. 
coemptio, 12, 176. 
Cognates, 250. 

succession of, 93, 96. 
Cognation, degrees of, 96. 
Cognitors, 147. 
Co-legatees, 79. 
CoMMiXTio, confusio, 38. 
CoMMOD ATI actio, no. 



Index, 



263 



COMMODATUM, IIO. * 

Ortolan on, no. 
CoMPETENTiiE bencficium, 143. 

CONDICTIO, 108, 138, 213. 

CoNDicTiONES ccrti, 109. 
Conditional, institution of heir, 

70. 
Conditions, impossible, 215, 

244. 

CONDUCTIO, 121, 219. 
CONFARREATIO, 12, 1 76. 
CONFUSIO, 38. 
CONNUBIUM, 13, 173. 

Ulpian's definition, 1 73. 
Consensual contracts, 1 20. 

CONSOLIDATIO, 47. 

Constitution of Leo, ii8. 
Constitutions, imperial, 165. 
Contract, 106. 

Contract and Conveyance, con- 
fusion of, 121. 
and pact, 212. 
and quasi-contract, 212. 
elements of, 107. 
essentials of, 250. 
Maine on, 108. 
Contracts formal and formless, 
107. 
Historical order of, 109, 

212. 
Justinian's classification of, 

109. 
made consensu, 120. 
„ Uteris, 119. 
„ re, 109. 
verbis, iii. 
Uteris^ Maine on, 119. 

CONTUBERNIUM, 1 3. 

Convention, Savigny's definition 
of, 251. 

Cornelia Lex, 134. 

Corporeal and Incorporeal 
Things, an illogical distinc- 
tion, 34. 

Corpus Juris, Bentham's division 
of, 6. 

Cousins, marriage of, 174. 

Cretio, 77. 

Criminal Law, 154. 



>» 



» 



Criminal Law, its place in the 
Institutes, 155. 
Austin on place of, in Insti- 
tutes, 155. 
Culpa, 251. 

gravis, 213, 222. 
levis, 213, 221. 
levis in abstracto, 213, 222. 
levis in concreto, 213, 222. 
CuRATELA (curatorship), 19, 25, 

182. 
Curators, appointment of, 25. 
security for performance of 

duties by, 26. 
suspected, removal of, 29. 
Curatorship, grounds of exemp- 
tion from, 27. 
Curatorship, rights of agnates 
to, 26. 

Damni injuriae, actio, 132. 

Damnum injuria, 132. 

De communi dividundo, actio, 

140. 
De constitute pecunii, actio, 139. 
De peculio, actio, 139. 
Decreta, 4. 
Dedititii, 9. 
Defensor Es civitatis, 23. 
Degrees of cognation, 96. 
Delicts, 128, 223. 

Maine on, 128. 

of person under power, 

245- 
Deminutio capitis, 21, 169. 

Deportatio, 170. 

Depositum, no. 

Dies cedit, 82, 204. 

venit, 82, 204. 

DiFFARREATIO, 1 76. 

Digest, 164. 

Disinherison of children, 65, 
241. 
Maine on, 65. 
DivisiONis beneficium, 119, 217. 
Dolus, 251. 
DoMiNiA, 31. 
Dominica potestas, 10. 

„ successive limitations of, 1 74. 
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Dominium and servitus com- 
pared, 42, 195, 251. 
and proprietas compared, 

186. 
defined by Austin, 35. 
modes of acquiring, in parti- 
cular things, 35. 
Quiritarium and Bonitarium, 
186, 250. 
Donatio, 52. 

ante nuptias, 53. 
inter vivos, 52, 53. 
mortis causa, 52, 198. 
propter nuptias, 54. 
Dos and dower, 54. 
Dower, influence of church on 

principle of, 54. 
Duty of judges, 153. 

Easements and servitudes com- 
pared, 196. 

Edicta, 4, 251. 

Emancipated children, succes- 
sion of, 66. 

Emancipation as a mode of 
liberation from power, 17. 

Emptio venditio, 120, 218, 244. 

Emphyteusis, 48, 122, 194, 252. 

EPISTOLiC, 4. 

Equity, 252. 
Exceptions, 148. 

classification of, 149. 

juris jurandi, 149. 

pacti conventi, 149. 

pecuniae non numeratse, 148, 
218. 

perpetual and peremptory, 
149. 

quod metus causa, 148. 

rei judicatae, 149. 

temporary and dilatory, 149. 

EXHEREDATIO, 20I. 

ExTRANEi heredes, 76. 

Famili^g erciscundse, actio, 140. 
Fathers, liability of, for sons, 

145- 
FiDEicoMMissA, testamentary 

trusts, 85, 204, 252. 



FiDEicoMMissA, Origin o^ 86. 

rerum singularum, 88. 

Sir H. S. Maine on, 86. 
Fidejussors, 118, 217. 

FiDE PROMISSORS, 2 1 6. 

Fiuus familias, 184. 
FiNiUM regundorum actio, 140. 
First cousins, marriage o^ 13. 
Formal and formless contracts, 
107. 

FORMULiE, 136. 

Freedmen, assignment of, 98. 

classes of^ 9. 
Freedmen's property, succession 

to, 97. 
Fungible and non-fungible 

things, 109, 252. 
FuRiosus, l^al capacity o^ 184. 
FuRTi actio, 130. 
FuRTUM, theft, 128, 252. 

conceptum, 129. 

lance licioque conceptum, 

manifestum, 129, 224. 
nee manifestum, 129, 224. 
oblatum, 129. 

Gaius and Justinian compared, 

160. 
Gentile succession, 96. 
Guardians appointed by will, 20. 
classification of, 19. 
security for performance of 
duties by, 26. 
Guardianship, 18. 

Habitatio, 47. 

opinion of Modestinus as to, 

47-. 
Heir, institution of the, 67. 

Heirs, classes of, 75, 202. 

who might be instituted, 68. 

Heredes extranei, 76. 

legitimi, 93. 

„ rights of accrual 

among, 95. 

necessarii, 68, 75. 

sui et necessarii, 76. 

Hereditas, definition of, 67, 253. 
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Hereditates fideicommissariae, 

86. 
Hereditatis in jure cessio, 244. 
Hirer, liability of, 122. 
Honorarium jus, 253. 
Hypotheca, III, 195. 
Austin on, 11 1. 

Illegitimate children, succes- 
sion of, 96. 
Imperial constitutions, 4. 
Impossible conditions, 70, 216, 

244. 
Impubes, 184. 
In jure cessio, 48. 
Infans, 184. 
Ingenui, 8. 

Inheritance, definition of, by 
Sir H. S. Maine, 67. 

division of, 69. 
Injuria or outrage, 133. 
Institutes, authorship of, 159. 

compared with Comment- 
aries of Gaius, 159, 160. 

date of, 160. 

defects in method of, 162. 

division of, 4. 

meaning of the term, 162. 

purpose of, 159. 
Institution of slave as heir, 202. 

of the heir, 67. 
Intercedere, 217. 
Interdicts, 150, 253. 

adipiscendae possessionis, 

Austin on, 150. 
classification of, 150. 
exhibitory, 150, 151. 
prohibitory, 150, 151. 
quorum bonorum, 151. 
recuperandae possessionis, 

152. 
restitutory, 150, 151. 

retinendse possessionis, 151. 

simplex, duplex, 152. 

uti possidetis, 151. 

utrubi, 151. 
Interdictum Salvianum, 151. 
Intestate succession, 90, 206. 
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Intestate succession more an- 
cient than testamentar)% 
60, 199. 

of agnates, 92. 
„ changes 
in law of, 95. 

of cognates, 96. 
of sui heredes, 90. 
of illegitimate 
children, 96. 
Iter, 44. 

Judge, duty of, 153. 
JUDiciA absolutoria, 245. 

publica, 154. 
Jura in personam, 103, 254. 

in rem, 31, 254. 
Jurisprudence defined, 254. 

erroneous definition of, in 
Institutes, 166. 
Jus accrescendi, 54. 

definition of, i. 

fruendi, 47. 

gentium, 253. 

gentium and jus civile distin- 
guished, 3. 

honorarium, 4, 165, 253. 

in personam defined, 254. 

in re alieni, 42, 194, 253. 

in re sui, 253. 

in rem defined, 254. 

naturale, 3, 165. 

and jus gentium dis- 
tinguished, 165, 

254. 
Maine on, 166. 

of Ulpian, Austin's 

criticism on, 166. 

postliminii, 17. 

publicum Jusprivatum,2,254. 

scriptum and non scriptum, 

164, 255. 
trium liberorum, 94. 
utendi, 45, 47. 
usTiE nuptiae, requisites for, 177. 
USTICE, definition of, i. 
USTINIAN, legal publications of, 
163. 

JUSTITIA, 254. 
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Latin I Juniani, 9. 

Law, Austin's definition of, 2. 

Divisions of, 2. 

Maxims of, 2. 

of Actions, 4, 136. 

of Persons, 4, 7. 

of Things, 4, 31. 

public and private, 2. 

written and unwritten, 3, 
.164, 255. 

written, forms of, 4. 
Legacies, 78. 

and fidei commissa put on 
same footing by Justinian, 

78. 

limitation as to amount of, 

84. 
penal, 83. 

per damnationem, 78. 
per praeceptionem, 78, 243. 
per vindicationem, 78, 243. 
revocation of, 84. 
sinendi modo, 78. 
who could take, 82. 
Legacy of res aliena, 203. 

satisfaction of debts by, 80. 
to slave of testator's heir, 83. 
what might be bequeathed 

by, 79- 
Legal existence of sons and 
slaves, 177. 

publications of Justinian, 1 63. 
Legatum, meaning of word, 255. 

debiti, 203. 

liberationis, 203. 

universitatis, 204. 
Leges, 4. 

Juliae, 155. 
Legitimatio, 13, 173. 
Leo, Constitution of, 118, 214. 
Lex, 255. 

-^lia Sentia, 9, 10, 170. 

Aquilia, 133. 

Atilia, 23. 

Cornelia, 65, 134. 

Cornelia de sicariis, 155. 

Cornelia de falsis, 155. 

Fabia de plagiariis, 155. 

Falcidia, 74, 84. 



Lex Fusia Caninia, 10, 175. 

Hortensia, 4. 
ulia et Titia, 23. 
unia Norbana, 9, 171. 

^aetelia, 118. 

Papia Poppaea, 80, 97. 
Liability of hirer, 122. 
Liberation from power, 16. 
LiBERi legitimi, 172. 

naturales, 172. 

spurii, 172. 
LiBERTATis assertor, 147. 
Libertini, 9. 

Litigation, rash, penalties in- 
curred by, 152. 
LocATio conductio, 121, 220. 
Longissimi temporis praescriptio, 

50. 

Macedonianum Sc, 146. 
Maine, Sir H. S., on aquatic re- 
lationship, 92. 

on bonorumpossessiones, 99. 

on contracts made Uteris, 119. 

on definition of curatela, 18. 

on definition of hereditas,67. 

on delicts, 128. 

on disinherison of children, 

65- 

on fideicommissa, 86. 

on jus naturale, 166. 

on obligatio, 104. 

on occupancy, 36. 

on patria potestas, 1 2. 

on position of married women, 

on stipulatio, 117. 

MaNCI PATIO, 48. 

of animals, 242. 
Mandata, 4, 165. 
M AND ATI actio, 119, 125. 
Mandatum, 124, 221. 
Manumission, censu, vindicti, 

testamento, 9. 
Marriage, 12. 

Married women, position of, 14. 
Masters, liability of, for slaves, 

145- 
Maxims of law, i. 
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Merger in English law, 47. 

Method of Institutes, defects in, 
162. 

Modes in which wills are invali- 
dated, 73. 

Modes of acquiring property in 
particular things, 35, 188. 

Mora, 255. 

Mother's right to succession of 
deceased intestate child- 
ren, 94. 

Muliebris tutela, 24. 

MuTUUM, 109. 

Naturale Jus, Sir H. S. Maine 

on, 166. 
Ne luminibus officiatur, servitus, 

45- 
Nexum, 108, 256. 

Nomina transcriptitia, 244. 

NovATio, 127, 245. 

NoVELLiE, 161. 

Novels of Justinian, changes 

effected by, 100. 
NoxAL actions, 146, 245. 
Nudum pactum, 108. 

Oblatio curiae, 173. 
Obligatio, definition of Insti- 
tutes, 103, 256. 
Austin on, 104, 256. 
consensu, 120. 
ex contractu, 106. 
ex delicto, 106, 128. 
Uteris, 119. 

quasi ex contractu, 106, 125. 
„ Maine on, 125. 
„ delicto, 106, 135. 
re, 109. 

Sir Henr>' Maine's criticism 
on definition of, 104, 256. 
verbis, 112. 
Obligation, imperfect in English 

law, 106. 
Obligations ex contractu classi- 
fied, 106, 107. 
„ how dissolved, 126. 
persons by whom, acquired 
for us, 126. 



Obligations quasi ex delicto, 

Austin on, 135. 
OccuPATio, 35, 36. 

Austin's definition of, 36. 

definition of, in Institutes, 

36. 
essentials of, 36. 

Maine on, 36, 256. 

Oneris sustinendi, servitus, 44. 

Pactum nudum, 108, 257. 

Pandects, 164. 

Partners, liability of, inter se, 

123. 
Partnership, 123. 

how dissolved, 123. 
Partnerships, purposes for 

which, formed, 123. 
Patria potestas, 11. 
Patron's right over property of 

deceased freedman, 208. 
Pauliana actio, 139. 
Pauperies, 146. 
Peculium, 57. 

adventitium, 171. 
profectitium, 171. 
Sir H. S. Maine on, 58. 
Penal actions, 140. 

legacies, 83. 
Penalties, 134. 

for rash litigation, 152. 
Permutatio, 120, 244. 
Person, definition of, by modern 

civilians, 7, 257. 
Persons, classification of, 7, 167. 
dependent and independent, 

II. 
divisions of, 10, 168. 
law of, 7, 167. 
law of, distinguished from 

law of things, 32. 
physical and legal, distin- 
guished, 7. 
Petitio, 138. 

PiGNERATIO, 214. 
PiGNERATITIA actio, III. 

PiGNUS or pledge, 48, iii. 
Plebiscita, 4, 165. 
Plene adoptatus, 209. 
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Plus petitio, 142. 

PossESSio bonorum contra ta- 

bulas, 99. 
Posters classification of contracts, 

107. 
Posthumous children, succession 

of, 66. 
PoTESTAS and tutela distin- 
guished, 179. 
dominica, 11. 
patria, 11. 
Power of father over son, 1 1. 
of master over slave, 11. 
methods of liberation from, 
16. 
PRiEjuDiciALis actio, 140. 

PRiELEGATUM dotis, 203. 
PRiESCRIPTIO, 51. 

longissimi temporis, 50. 
Proculians and Sabinians, 38, 
242. 

„ names of chief jurists 
of each school, 246. 
Property (absolute) or dominium 
defined, 253. 
or dominium defined by 
Austin, 35. 
Puberty, age of, 242. 
PuBLiCA judicia, 154. 

PUBLICIANA actio, 1 39. 

„ rescissoria, 139. 
PupiLLARis substitutio, 72, 202. 
PuPiLLUS, capacity of, 182. 
Purpose of Institutes, 159. 



QuARTA Falcidia, 75, 84, 205. 

Legitima, 205. 

Trebelliana, 205. 
Quasi ex contractu, obligatio, 
125, 223. 

ex delicto, obligatio, 135. 

serviana actio, 139. 
QuiNQUAGiNTA decisiones, 164. 
Quorum bonorum, interdict, 98. 



Rash litigation, penalties for, 
152. 



Real and personal servitudes, 
nature of distinction, 43. 
Relegatio, 170. 
Replications, 150. 
Representation in actions, 146. 
Rerum universitas, acquisition 

of, 59- 

„ definition of, 

59- 
Res, Austin's definition of, 32, 

185, 257. 
communes, 33. 
consumptibiles and non-con- 

sumptibiles, 34. 
divini juris, 33. 
divisions of, 32, 187. 
extra nostrum patrimoniumy 

33- . 
fungibiles, 109, 188. 

in nostro patrimonioi 33. 

mancipi and nee mancipi, 

34. 
nullius, 33, 189. 

publicae, 33. 

religiosae, 34, 189. 

sacrae, 34, 189. 

sanctas, 34. 

universitatis, 33. 

various meanings of term, 
185. 
Rescripta, 4, 165. 
Responsa prudentium, 165. 
Restrictions on enfranchise- 
ment, 10. 
Revocation of Legacies, 84. 
Rights in personam, 104. 

in rem, 104. 

of adoptive children, 91. 

over things, 31. 
Robbery with violence, 131. 



Sabinians and Proculians, 38, 

242, 245. 
Sale, contract of, 120. 
Satisaccipere, 218. 
Satisdatio, 147, 218. 
Satisfaction of debt by l^;acy, 

80, 203. 
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Savigny, his classification of con- 
tracts, 107/ 
his definition of naturalis ob- 

ligatio, 105. 

„ of obligatio, 105. 
ScRiPTUM and non-scriptum jus, 

164. 
Security in actions, 147, 148. 
Senatus Consulta, 4, 165. 
SENATUsConsultum Claudianum, 

102, 172. 

„ Macedonianum, 109, 

146. 

„ Orphitianum, 95, 96, 

209. 

„ Pegasianura, 87. 

„ TertuUianum, 94, 96, 

209. 

„ Trebellianum, 86. 
Serviana Actio, 139. 
Servitudes, 42, 257, 258. 
Austin's definition, 42. 
how created, 196. 
positive and negative, 42, 

195- 
real and personal, nature of 

the distinction, 43, 195. 

rusticorum prsediorum, 44, 

193- 
Savigny's definition, 42. 

urbanorum prsediorum, 44, 

193- 
Servitus and dominium com- 
pared, 42, 195. 
Servitus and easement com- 
pared, 196. 
Servitus rei, 196. 
Servus, legal capacity of, 184. 
Slave, institution of, as heir, 

202. 
Slavery, institution of, 167. 
Slaves, 7. 

as stipulators, 113. 
enfranchisement of, 10. 
marriage of, 13. 
power of masters over, 11. 
Societas, partnership, 123, 220. 
SoLUTio, 127. 
Specificatio, 38, 190, 242. 



Sponsalia, 13. 
Sponsor, 216. 
Status civitatis, 1 70. 

definitions of, 169. 

familiae, 170. 

libertatis, 170. 
Stillicidii recipiendi servitus, 

44. 
Stipulatio, 112,215. 

Aquiliana, 127, 215. 

history of, 117. 

Maine on, 117. 

parties to, 113, 244. 

Savigny on history of, 118. 
Stipulations, classes of, 113. 

common, 113. 

conditional, 112. 

conventional, 113. 

invalid, 113. 

judicial, 113. 

made pur^ 112. 
Stipulators, slaves as, 113. 
SuBSTiTUTio pupillaris, 72, 202. 

vulgaris, 71, 202. 

quasi pupillaris, 72. 
Substitutions, number of, 72. 
Succession ab intestato, 90, 
206. 
„ changes in law of, 95. 

of adopted children, 66. 

of agnates, 92. 

of cognates, 96. 

of emancipated children, 66. 

of gentiles, 96. 

of illegitimate children, 96. 

of posthumous children, 66. 

of sui heredes, 90. 

testamentary, 60. 

to fireedmen's property, 97. 
Sui et necessarii heredes, 76. 

heredes, 75. 

heredes, division of inherit- 
ance among, 91. 
Suspected tutors and curators, 
removal of, 29. 



Testamentary privileges of sol- 
diers, 64, 201. 
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Testamentary succession, 60. 
„ less ancient than intes- 
tate, 60, 199. 
trusts, fideicommissa, 85. 
„ of particular things, 
88. 

„ origin of, 86. 
Testamenti factio, 77. 
Testaments, capacity of wit- 
nesses to, 62. 
how invalidated, 73. 
incidental rules as to, 62. 
who could not make, 64. 
Testamentum in Calatis comitiis 
factum, 61. 
in procinctu factum, 61. 
inofficiosum, 74. 
irritum, 73, 74. 
militare, 63, 201. 
per aes et libram factum, 61. 
ruptum, 73. 
tripartitum, 61, 200. 
Theft, 128. 

definition of, 129. 
Theodosian code, 161. 
Thing, Austin's definition of, 32. 
Things, classifications of, 34, 
187. 
fungible and non-fungible, 

34, 189- 
law of, 31. 

law of, and law of persons 

distinguished, 32. 

moveable and immoveable, 

34. 
TiGNi immittendi, servitus, 44. 
Titles, 258. 

to dominium classified, 58. 
Traditio, 40, 259. 

to uncertain person, 41. 
Trium liberorum jus, 94. 

TUTELA, 18. 

and potestas distinguished, 

179. 
dativa, 22. 
fiduciaria, 22. 
legitima, 21. 
muliebris, 24. 
varieties of, 181. 



Tutelage, how extinguished, 

25- 
of fireedmen, 22. 

Tutor dativus, 23. 
Tutors appointed by will, 20. 
authority of, 24. 
how appointed, 20, 242. 
security for performance of 

duties by, 26. 
suspected, removal of^ 29. 
Tutorship, grounds of exemp- 
tion from, 27. 

Ulpian on difference between 
fideicommissum and le- 
gacy, 85. 
on secret trusts, 85. 
Unde cognati, 99. 

„ inanumissoris,ioo. 
decem personae, 99. 
legitimi, 99. 
liberi, 99. 
vir et uxor, 100. 
Universal succession, 59, 206, 
258. 
succession by testament, 60, 

199. 
succession, intestate, 90, 206. 
Universitas juris, 59, 258. 
rerum, acquisition of, 59. 
„ definition of, 59. 
Urban servitudes, 44, 193. 
UsucAPio, 49, 198. 
essentials of, 49. 
pro herede, 51. 
things capable of being ac- 
quired by, 49. 
Usufruct, 45, 197, 259. 
defined by Austin, 45. 
how created, 46. 
„ terminated, 46. 
UsuRECEPTio, 51. 

USURPATIO, 49. 

Usus, 12, 45, 47, 176, 197. 
Utendi jus, 45. 
Uti ex legibus, 100. 

Venditio bonorum, 102. 
(sale), 120, 218, 244. 



Vendor, duties of, »i8. 
Vi bonarapta, 131. 
Via, 44. 

ViNDICATIO, 138. 

Vulgaris substitutio, 71, 202. 



Written law, 259, 

and unwritten law, 3, 164, 
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Now ready, in 8vo., 1876, price ys, 6d.f cloth, 

ON THE COMPULSORY PURCHASE of the UNDERTAKINGS 

OF OOMPANIES BY OORPOEATIONS, 

And the practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament By J. H. Balfour Browne, of the Middle Temple, Barrister-at-Law ; 
Author of **The Law of Rating," ** The Law of Usages and Customs," &c., <tc. 
** This is a work of considerable importance to all 



Municipal Corporations, and it is hardly too much to 
say that every member of these bodies should have 
a copy by him for constant reference. Probably at 
DO very distant date the property of all the existing 
gas and water companies wul pass under municipal 
control, and therelore it is exceedingly desiraole 
that the principles and conditions under which such 
transfers ought to be made should be clearly under- 
stood. This task is made easy by the present voliune. 
The stimulus for the pubhcation of such a work 
was given by the action of the Parliamentary 
Committee which last Session passed the preamble 
of the ' Stockton and Middlcsborough Corporations 
Water l^ill, 1876.' The volume accordingly con- 
tains a full report of the case as it was presented 



both by the promoters and opponents, and as this 
was the first time in which the principle of com- 
pulsory purchase was definitely recognised, there 
can be no doubt that it will long be regarded as a 
leading case. As a matter of course, many inci- 
dental points of interest arose during the progress 
of the case. Thus, besides the main question of 
compulsory purchase, and the question as to whether 
there was or was not any precedent for the Bill, the 
questions of water compensations, of appeals from 
one Committee to another, and oUier kindred sub- 

i'ects were discussed. These are all treated at length 
>y the Author in the body of the work, which is 
thus a complete legal compendium on die large 
subject with which it so ably deals." 



In one volume, 8vo., 1875, price i&r., cloth, 

THE PEAOTIOE BEFORE THE RAILWAY COMMISSIONERS 

UNDEB THE BEGITLATION OF BAILWATS AOTS, 1873 and 1874 ; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Tabic 
of Fees : together with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies ; and Appendices of Statutes and Cases. 

By J. H. BALFOUR BROWNE, 

Of the Middlf TempUt Barrister-at-Law^ and Rr^strar to the Railway Commissioners. 
Mr. Browne's book is handy and convenient in 
fonn, and well arranged for the purposes of refer- 
ence ; its treatment of the subject is fully and 



carefully worked out : it is, so far as we have been 
able to test it, accurate and trustworthy. It is the 



work of a man of capable legal attainments, and by 
official position intimate with his subject ; and wc 
therefore think that it cannot fail to meet a real want 
and to pyove of .service to the legal profession and 
the public— Zo7<; Magixtine. 



In one thick volume, Svo., 1 875, price 25/., cloth, 

THE PEINOIPLES OF THE LAW OF EATING 



OF 



COMPANIES. 



By J. H. BALFOUR BROWNE, 

Of the Middle Templet Barrister^t-Law ; Registrar to the Railway Commissioners. 



" The tables and specimen valuations which are 
printed in an appendix to this volume, will be of 
great service to tne parish authorities, and to the 
legal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies, and we congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



that such a work is much needed, and we are sure 
that all those who are interested in, or have to do 
with public rating, will find it of great service. 
Much credit is therefore due to Mr. Browne for his 
able treatise — a work which his experience as 
Registrar of the Railway Commission peculiarly 
qualified him to undertake." — Law Magazine. 



In 8vo., 1875, price ^s. 6</., cloth, 

THE LAW OP USAGES and CUSTOMS: 

Si Practical Hato ^ract. 

By J. H. BALFOUR BROWNE, 

0/the Middle Temple, Barrister-at-Law; Registrar to the Railway Commissioners. 

" We look upon this treatise.as a valuable addition to works written on the Science of Law."— Cu«ai/« 
Law Jourmal. 

** As a tract upon a very troublesome department of Law it is admirable— the principles laid down are 
sound, the illustrations are well chosen, and the decisions and dicta are harmonised so uu: as possible, smd 
distinguished when necessary." — Irish Law Times. 

"As a book of reference we know of none so comprehensive dealing with this particular bnuich of 
Coauaon Law. • • • • In this way the book is invaluable to the practitioner."— Zow MagoMttu. 
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Third Edition, in 8vo., 1876, price 25^., cloth, 

THE ACTS 

RELATING TO 

PROBATE, LEGACY, AND 
SUCCESSION DUTIES. 



COMPRISING THE 



36 GEO. III., Cap. 52 ; 45 GEO. III., Cap. 28 ; 55 GEO. III., Cap. 184 ; 

AND 16 & 17 VICT., Cap. 51 ; 

WITH 

AN INTRODUCTION, COPIOUS NOTES, 

I AND 

I 

REFERENCES 

2b all the Dccuicd Cases in En^and, Scotland, and Ireland; 

AN APPENDIX OF STATUTES, TABLES, AND A FULL INDEX. 

By ALFRED HANSON, 

OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW ; 
COMPTROLLER OF LEGACY AND SUCCESSION DUTIES. 



INCORPORATING THE CASES TO MICHAELMAS SITTINGS, 1876. 



Rez'itTws of Secoftd Edition* 

** It is the only complete book upon a subject of great importance, but which docs not 
come within the regular course ot professional study, and therefore requires to be reiid 
up when a case having reference to it comes into the solicitor's office. 

" Mr. Hanson is peculiarly qualifieil to be the adviser at such a time. Hence a volume 
without a rival." — La^o Times, 

** Since Mr. Hanson produced his first edition he has been appointed Comptroller ol 
lA>gacy and Succession Duties. His book is in itself a most useful one ; its author knows 
every in and out of the subject, and has presented the whole in a form easily and readily 
handled, and with good arrangement and clear exposition." — Solicitors'' Journal, 



In royal 8vo., 1877, price iQf., cloth. 
LES HOSPICES DE PARIS ET DE LONDRES. 



THE CASE OF LORD HENRY SEYMOUR'S WILI 

(WALLACE V. THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 

late Fellow of Trinity College, Cambridge. 
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In one volume, 8vo, 1875, price aSr, cIoQi, 

THE LAW RELATING TO PUBLIC WORSHIP; 

wrrir special xxsikxkck to 

9^amr0 of IKftual anti jDrnamentatfon, 

AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF 

AND CONTAIKtMO IN KXTUtSO, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874 j 

THE CHURCH DISCIPLINE ACT; 

THE VARIOUS ACTS OF UNIFORMITY; 

THE LITURGIES OF 1549, 1552, AHD 1559, 

COMPARED WITH THE PRESENT RUBRIC i 

THE CANONS; THE ARTICLES; 

AND THE 

INJUNCTIONS, ADVERTISEMENTS, AND OTHER ORIGINAL 
DOCUMENTS OF LEGAL AUTHORITY. 

By SEWARD BRICE, LL.D., 

OF THE INNBR TEMPLE, BARKISTBIt-AT-IJlW. 



" To the vast number of people who in various ivays are interested in the 
working of the Act, Mr, Brids volmne cannot fail to be welcome. It is well 
conceived and carefully exeaited." — The Times, 



" Tliis eiMlknl compibrion of the bw tehiinc lo 
AiubjeclDfTcr7£KatiDKrQtaddJiiipoTlancc, . . , 
iE H we[l ananged ; the prctctitioiKr wilL liad all 
Ihc material ready to fas hand, Mr. firice having 
spared no pahi In describing the pxncedurc as 
elucidated by tha declsioiii of Lha Pnvy CounciL 

and the chureh aulbgriciet will be prov^ with b 
Kibble euide lo Church Law under lh< Acl of 

* "bi. Brice'i book upon the law rtlatiDE to 
public wonhip has been, as may be supposed, 
specially framed far the usa of clemrmen, church' 

out Church lervices. Here ihere is cinvleoied in 
one volume nil tbe material for the guidance and 
control of public worshij^ and both ecclesiastics 
and laymen can, -by aid of the tnder, lind out at a 
ehince the enact itale of Ihe taw ■> Inleipreted by 
ihe bicfaesl aullioriiiei upon any given point ; and 
churchwardens and olhen can stcertain the exact 
■tops which should be followed by those who desire 
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"We can eonfidenllyi 

all those who are concerned In the subje 

siaslical law. To lawyers it will be a handy book 
ofreference- To cle^ymen and parishbners it will 
be a valuable piide, and may perhaps prevent sotne 
uscdasi litigation. An indcji of iwcnlyCwo pages. 
and a table of upwards of 300 cases, testify to the 

mere compilation, and only an author who has 
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In one thicV volume, 8vo., 1873, price jar., cloth, 

THE LAW AND PRACTICE IN BANKRUPTCY; 

Compri^ng (he Bankruptcy Act, iE6g ; tlie Dtbton Act, 1S69 ; the IniotVent Debtora 
and Bankniplcy Repeal Act, 1S69 ; teacher nith the General Rnlet and Oidec* 
i» BankfupKy, at Commoa Law and in the County Courts ; 

With the Fraotioe on Frocednre to Adjadlcatlon, Procedure 

to Liqaidatlou, Prooadare to CompoBition, and Prooedore 

under Debtora' Summons, Soalea of Caeta and 

of AUowanoe to Witnesses. 

CofHWOS NotMi ReTetenees, and a very Inl] Indtx. Second Edition. By HSMRT Philip 
Roche and Williah Hazlitt, Bamsters-at-Lan, and R^tian of the Conrt 
of Bauliruptcy. 
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vhohav(buta>iiuiU|iT»tiainBankm|Kcy, 1 
poniiHi of the work which to uch will be Toi 
moal uaeful, ii thai on the prulicaJ proralii 



Act or ig6g, (he Uankruptcy Repeal Act ofiKg, tha 

Ahtconding Dehto™ Act, 1869, wiih levetal other 
Acu :inii ail Ihe General Ridei In Bankniplcy, 
prinitd :.od unotaled m .he same n.anncr « th. 
prind|»l Acl. llicTekalioBveryfiillcoUectiooof 
fnrra>^inlhaiiofc»H:fc.//*j>.rtii.,s/ri,«mt 
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lied by the hanki 
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" In the book before us, a nader la enabM by 
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In preparation, and to be published immediately new Rules are issued, 

CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice ; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c 

SECOND EDITION. 

By FREDERICK H. SHORT, of the Crown Office, and R. L. LOVELAND, 

0/ tk€ Intur Temple^ BarrisUr-at-LaWt EdiUro/** Kelynf^t Crown Casu,** a$td 



In one volume, 8to., 1870, price iSx., doth, 

THE LAW OF COPYRIGHT, 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and UseAd Designs ; together 
with International and Foreign Copyright, with the Statutes relating thereto, 
and References to the English and American Decisions, By Waltkjl Arthur 
COPINGER, of the Middle Temple, Barrister-at-Law. 



« 



' A book that b certainly^ the most complete trea- 
tise upon the complex suDJect of copyright which 
has ever been pubhshed in England." — Atkemtttm. 
** A work much needed, and which he has done 
flsceedingly wdL"— ^iwrrnM« Law Rrvirm, 



tt 



The book is a thoroughly good ome."— Tilr 
Bookseller. 

**\Ve refer our readers to this capital book 
on Copyright."— rAr FubiisUr^ CircuUf. 



In Svo., 1873, price lor. 6^., doth, 

THE BOVILL PATENT. 

A Collection of the Summings-up and Judgments in the Litigation under the Patent of 
5 th June, 1849, granted to the late G. H. Bovill for Improvements in the 
Manufacture of Flour. With an Introduction and some Observations by 
W. W. Wynne, Attomey-at-Law. 

In 8vo., 1872, price 12/., doth, 

An Exposition of the Laws of Marriage 

AND Divorce. 

As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit ; Illustrated by Copious Notes of Cases. By 
Ernst Browning, of the Inner Temple, Barrister-at-Law. 

In 8vo., 1867, price idr., doth, 

THE OHAEITABLE TRUSTS AOTS, 1853, 1855, 1860; 

THE 0HABIT7 OOMHISSIONEBS JUBISDIOTIOV AOT, 1862 i 
THE BOMAN OATHOLIO OHAKTTIES AOTS : 

Together with a Collection of Statutes relating to or affecting Charities, induding the 
Mortmain Acts, Notes of Cases from 1853 to the present time. Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By Hugh Cooke and R. G. Harwood, of the Charity Commission. 



" Charities are so numerous, so many persons are 

directly or tndtreetlv interested in them, they are so 

much mbttBtd, aod there is such a nowtog aesb« to 

ncdfy thoac abuses and to call m the ^ c€ th« 

eoammthaen tor a man beocfidal appHcatiou ol 

ibeir fuadM, that we arc not luipiiaed tOTOodrea 



second edition of a coUection of ail the statutes that 
regulate them, admirably annotated by two sudi 
competent editors as Messrs. Cooke and Harwood. 
wVuoM of&caaV «x^ectenoe peculiarly ({ualifies them 
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Now ready, in one Tolume, royal Svo., 1877, price yat,, doth, 

THE DOCTRINES AND PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By WILLIAM JOYCE, 
OP Lincoln's inn, bar&ister-at-law. 

'* Mr. Joyc^ whose learned and exhaustive work 00 ' The Law and Pracdoe of lajuBcdoiM,' has 
gained such a oeservedly hijj^h reputation in the Profession, now brings out a valuable oorapanion ^ume 
on the ' Doctrines and Prinaples of this important branch of the Law. In the present work die Law la 
enunciated in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a princiule is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is bv so acknowledged a master of his subject, 
and with the conscientious carefulness that might be expected nom him, this woric cannot fail to prove of 
the greatest assistance alike to the Student — who wants to grasp principles freed from their superincum- 
bent details — and to the Practitioner, who wants to refresh his memory on points of Doctrine amidst the 
oppressive details <^ professional wock." — Law Magazine and Rtvitw. 



BY THE SAME AUTHOR, 
In two volumes, royal 8vo., 1S72, price 7Qr., doth, 

THE LAW AND PRACTICE OF INJUNCTIONS, 

EMBRACING ALL THE SUBJECTS IN WHICH 

COURTS OF EQUITY AND COMMON LAW 

HAVE JURISDICTION. 

By WILLIAM JOYCE, 

OF LINCOLN'S INN, BARRISTER-AT-LAW. 



REYIXWS. 



*'A work which aims at being so absolutely 
complete, as that of Mr. Joyce upoa a subject 
which is of almost perpetual recurrence in the 
Courts, cannot fail to oe a welcome oflTering to the 
profession and. doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at being. .... This woric is, therefore, 
eminently a wonc for the practitioner, being full of 
practical utility in every page, and every sentence, 

of it We have to congratulate the pro> 

fession on this new acquisition to a digest of^tbe 
law, and the author on his production of a work of 
pomanent utility and fame."— ^^sv MoigoMmt 
and Rroitw, 



ti 



'* Mr. Joyce has produced not a treatise but a 
complete and compendious ex^sitian of the Law 
and Practice of Injunctions both in equity and com- 
mon law. 

" Part III. is devoted to the practice of the 
Courts. Contains an amount of valuabU and 
tocknical matter nowhere else collected. 



From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general prindples of the Law and 
Practice ot lojonctions.''— Xmv youmal. 



t€ 



He does not attempt to ^o an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 



«■ 



The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
kiw 00 afanost evtary subject to which the process of 
injunction is apphcable. Not only Eqglish. but 
American decisions are dted. the aggregate number 
heing ^,500, and the statutes dted x6o, whilst the 
index is, we think, the moat elaborate we have ever 
seen^occupying neariy soo pages. The work ia 
probably entirely exhaustive.'*— Z^nv Times, 

" This work, considered either as to its 'matter or manner of execution, ia no ordinary woric It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement ot the practice will ht found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of ix^jimctioos to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to membcam of the Common Law 
and Equity Bars. Mr. Joyce's great work wouki be a casket without a key unless accompanied by a gpod 
index. His index Is very full and well arranged. We fed diat dus work is dea^sftdXA xaikA. vuk -^a» 
as a standard text-book, and tke text-book oa tiie faxtkniUx w^ccX <A 'wV&i^ Vl \x«sMu *\?b» wa^^tn^ 



deserves great credit for the very great bibour bestofwod u^ou U. Ttkt v»3^dSi^B«xv ^^^^J^^'^^^^*^ 
liiexnselveis in a oiaiucr deserrizig of tb« hi^ xeiMtaldQaa tl^^ 
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In one Tolume, royal 8to., 1S69, price 301., doth, 

CASES & OPINIONS ON CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources ; with Notes. Bf 
William Forsyth, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
State in Council of India, Author of ** Hortensius," ** History of Trial by 
Jury," "Life of Cicero," etc, late Fellow of Trinity College, Cambridge. 



Trom the OONTBMPORART RXVIXW. 

"We cannot but regard with interest a book 
which, within moderate compass, presents us with 
the opinions or r«s^<msa of such lawvers and states- 
men as Somers, Holt, Hardwicke, Mansfield, and, 
to come down to our own day, Lyndhurst, Abinger, 
]>enman, Cranworth, Campbell, Sl Leonards, 
Westbury, Chelmsford, Cockoum, Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
eadi chapter of the 'Cases and Opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearinj; on 
that branch of his subject to which the ' Opinions * 
refer. . . . Our space precludes us from awelling 
upon the contents of this work at any greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions." 

From the liAW MAQAZINX and I«AW 
KBVmW. 

" Mr. Forsyth has largely and beneficially added 
to our legal stores.^ H is work may be regarcled as in 
some sense a continuation of ' Chalmers's Opinions 
of Eminent Lawyers.' . . . The constitutional 
relations between England and^ her colonies are 
becoming every day of more importance. The 
work of Mr. Forsyth will do more to make these 
relations perfectly clear than any which has yet 
Appeared. Henceforth it will be the standard work 
of reference in a variety of questions which are 
constantly presenting themselves fur solution both 
here and in our colonies. . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
'opinions' are given, and of which careful sum- 
maries and generalisations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy ; the prerogatives of the 
Crown in relation to treasure trove, land in the 
colonies, mines, cession of territory, &c. ; the power 
of courts-martial, extra-territorial jurisdiction, alle- 



giance, the lex Icci and the UxJM, extradition, 
and appeals from the colonies. The Tolume bean 
marks of extreme care and regard to accuracy, and 
Is in every respect a valuable contributkm to ooosti- 
tutfenal law." 

Vrom the I«AW SI1CB8. 

"This one volume of 560 pages or thereabout! 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's {dan is that of 
classification. ^ He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law, and the law applicable to 
the colonies ; the second to the ecclesiastical law 
relating to the colonies : the third to the powers 
and duties, civil and criminal liabilities, of governors 
of colonies ; the next to vice-adminlty jurisdiction 
and piracy ; the fifth to certain prerogatives of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ tu ex ft regno, proclamation, cession 
of territory, and creation of courts of justice : the 
sixth chapter contains opinions on martial law and 
courts-martial ; the seventh on extra-territorial juris- 
diction ; the eighth on the lex loci and Ux /ori ; 
the ninth on allegiance and aliens ; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocation of charters ; on the Channel 
Islands ; on the nationality of a ship, and other 
matters relating to ships ; on the power of the 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain points relating to the 
criminal law ; and lastly, on miscellaneous subjects, 
such as the declaration of war before hostilities ; on 
the right of war^ booty and prize, and on the grant 
of a marriage licence. . . . This is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. The 
editor's own notes are not the least valuable portion 
of the volume." 



THE REVISED EDITION OF THE STATUTES, 
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1235-1685 
I688-I77O 
I7OO-I8OO 
I8OI-I8II 

I 81 2-1 823 
1824-1831 
183I-1836 



8.-7 Will. IV. & I Vict, to 5 & 6 Vict., 1837-1842 



9, -6 & 7 Vict, to 9 & 10 Vict., 
10.— 10 & II Vict, to 13 & 14 Vict, 
II.— 14& IS Vict, to 16 & 17 Vict., 
12.— 17& 18 Vict, to 19 & 20 Vict, 
13.— 20 Vict to 24 & 25 Vict, 

CHRONOLOGICAL TABLE of and INDEX to the STATUTES, to the end of the 
Session of 1874. Tlurd Edition, imperial Svo., £1 5^., doth. 
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PREPARED UNDER THE DIRECTION OF THE STATUTE LAW 

COMMITTEE, AND 
PUBLISHED BY THE AUTHORITY OF HER MAJESTY'S GOVERNMENT 

£ *. d. 
Volume I. — Henry III. to James II., 

2.— Will. & Mary to 10 Geo. IIL, 
3.— II Geo. III. to 41 Geo. III., 
4.— 41 Geo. III. to 51 Geo. III., 
5.-52 Geo. III. to 4 Geo. IV., 
6.-5 Geo. IV. to I & 2 Will. IV., 
7.-2 & 3 Will. IV. to 6 & 7 Will. IV., 
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Now ready, in 8vo., 1877, price Twenty-five Shillings, doth, 

THE LAW OF COMPENSATION 

FOB IiANDB, HOUSES, dec. 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, 

THE ARTIZANS & LABORERS' DWELLINGS IMPROVEMENT ACT, 1875. 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS, 
Much enlarged ^ with many additional Farms^ including Precedents 0/ Bills 0/ Costs, 

By eyre LLOYD, of the Inner Temple, Barrister-at-Law. 



" A fourth edition of Mr. LhyeTs valuable treatise hat hut been published. Few branches of the lam 
tiffed so many and such important interests as that which gives to private individuals compensation for 
property compulsorily taken for the purpose of public improvements. The questions which arise under 
the different Acts of Parliament now in force are very numerous and difficult ^ and a collection of decided 
cases epitomised and well arranged ^ as they are in Mr. Lloyd's wo^h, cannot fail to be a welcome 
addition to the library of all who are interested in landed property ^ whether as owners^ land agents, 
public officers or soUniors*''—VL\i>\uM\i Counties Hb&alo. 

may suld that the type and general appearance of 
the volume are admirable."— ^^/w-fV^rr Journal, 
** It b with much gratification that we have to 
express our unhesitating opinion that Mr. Lloyd's 
treatise will prove thoroughly satisfactory to the 
profession, and to the public at large. Thoroughly 
satisfactory it appears to us in every point of 
view — comprehensive in its scope, exhaustive in its 
treatment, sound in its expoution."— /ficA Law 
Times, 



* It is only a few months since we reviewed the 
last edition of this useful work. Mr. Lloyd has, 
in the present edition, added the cases which 
have since been decided, and has given a complete 
set of forms under the Artisans' and Labourers' 
Dwellings Improvement Act, 1875. llie recent 
cases appear to have been carefully collected, the 
only omission we have discovered being Re Milnet 
(94 W. R. ^8), which should have been mentioned 
tinder section 69 of the Lands Clauses Act. We 



" In providing the legal prof ession with a book which contains the decisions of the Courts of Lam and 
Equity upon the various statutes relating to the Law of Compensation, Mr. Lyre Lloyd has long since 
left all competitors in the distance, and his book may now be considered the standard work upon the 
subject, 7 he plan of Mr. Lloyd's book is ^enerall^ known, and its lucidity is appreciated; the present 
qutte fulfils all the promises of the preceding editions, and contains in addition to other matter a com- 
plete set of Jorms under the Artisans and labourers Act, 187^, and specimens of Bills of Costs, which 
will be found a novel feature, extremely useful to legal practittonen." — Justice op the Peace. 

In Svo., 1875, price I2J., cloth, 

THE LAW OF FIXTURES. 

Third Edition^ 
Including the Law under the 

AGRICULTURAL HOLDINGS ACT. 1875, 

Incorporating the principal American Decisions, and generally bringing the law 

down to the present time. 

By ARCHIBALD BROWN, M.A. Edin. and Oxon, and aC.L. Oxoo, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



" The decisions given since the second edition of 
this work was published in the important cases 
of Ex parte Daglish, in re Wilde, and Ex parte 
Barclay, in re Joyce, and several other further 
decisions of the Courts on the Law of Fixtures, 
have rendered a third edition desirable. The author 
has uken the opportunity to recast the general 
form of his treatise. . t • We have already 
adverted to th« recent cases of Ex parte Danish, 
in re Wilde, and Ex parte Barclay^ in re Joyce. 
TIm author treats of them at some length : and the 
condiisica at waich h« anires is very important^ 



and claims the attention of legal draftsmen and 
solicitors. 

We have touched on the principal features of this 
new edition* and we have not s]iacc for further 
remarks on the book itself: but « e may observe 
that the particular circumstances of the cases cited 
are in all instances sufficiently detailed to make the 
prindi^e of law clear ; and though very masky of the 
principles given are in die very words of the judges, 
at the same time the author has nut spared to deduce 
his own observations, and the treatire is commend- 
able as well for originality as for laboriousaesa." 
"Law Journal, 
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In one thick Tolome, 8va, 1869, price 32^., doth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 
the year 1868 ; together with an Appendix giving all the other material Acts 
relating to Railways, and the Stanoing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Barristers-at-Law. 

"The title of this book is the best possible 
expIanatioB of its contents. Here we have all the 



statutes affecting Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed, aad of most coavenient sixe and 
form. We have also, what in effect to the prac- 
titiooer is a complete manual of reference of all the 
decided cases on Railway Law, together with an 
index of so copious and accurate a nature, as to 
render the discovery of every section and every 
authority easy in the highest degree. . • . We fina 
pages of authorities on ' transfer of shares,' ' calls,' 
forfeiture of shares,' 'jci. >^.,' 'Lloyd's bonds,' 
' contracts by companies,' and ' dividends.' Then 



comes a mass of matter relating to the Toluntaxy 
and compulsory acquisition of lands by Railway 
Compaoies, while the ' compensation ' cases stret^ 
over some fifty pages. So also under the third 
statute, there are a doxen pages on the powers and 
duties of Railway Companies in the construction of 
their works, while the liability of the Companies as 
carriers of xnssengers and goods is also elucidated 
ia the most elaborate style. The ' Rating of Rail- 
ways ' adds several pages of authorities. ... We 
believe that we have said enou|[h to show that this 
book will prove to be of pre-emment value to prac- 
titioners, both before Parliamentary committees and 
in the Courts of Law aad Equity.''--Zatp yammml. 



In 8vo., price 2/. 6^., 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 



AND THEIR TESTS. 



In a handy volume, crown 8vo., 1870, price lor. 6d,^ cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc By KoWYN 
Jones, of Gray*s Inn, Barrister-at-Law. 

his simplicity of style." — Liverp09l yaummi ^ 
Commerce. 
" An admirable treatise on an important brandi 



" This book will be of infinite service to lawyers 
practising in the maritime law courts and to those 
engaged in shipping. In short, Mr. Jones's book 
is a complete guide, and is full of information 
upon all pkases of the subject, tersely and clearly 
written. It will be quite as useful to, as it is as 
much needed by. the American lawyer as the 
Kngludi, because the salvage laws of America and 
England are much alike, and Mr. Jones makes 
constant reference to American authorities. The 
book is all the more welcome because the sub- 
ject upon which it treats is but little understood 
except by a favoured few. Now, however^ if in- 
terested people remain ignorant it is their avm 
fauk. Mr. Tones has treated a very compli- 
cated and difncult subject in a simple and con- 
cise manner, and his success is commensurate with 



of jurisprudence is compiled by Mr. Edwyn Jones, 
of Gray's Inn, Barri&ter-at-Law, who, in a comp&ct 
volume, gives us a very comprehensive statement of 
'The Law of Salvage, as administered in the High 
Court of Admiralty and the County Courts ; with 
the principal authorities, English aad American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms, tables of fees. &c 
Mr. Jones has consulted a wide range of cases, 
and systeroatised with much skill and dearaeas the 
leading principles deducible from numerous judg- 
ments and precedents, both here and in the IJnited 
Sutes. His woric is likely to become a text-book 
on the law in question."— Paifjr News, 



In 8vo., 1867, price u., seM'cd, 

LLOYD'S BONDS: THEIR NATURE AND USES. 

By Henry Jeffkrd Tarrant, of the Middle Temple, Barrister-at-Law. 



In 8vo., 1870, price Js. 6</., cloth, 

THE HISTORY OF THE LAW OF TENURES OF LAND IN 

ENGLAND AND IRELAND. 

By W. F. FiNLASON, of the Middle Temple, Barrister-at-Law. 

" Mr. W. F. Finlason has done good service in I Confining himself to the facts of legal history, be 
puUiahing a concise, well-written history of the law ' has collected and presented, in an admirably com- 
of tenures ot land in Ensland and Ireland, with ^ pact form, all the really useful information it con- 

pewHculsw reference to inheritable tenancy, Vcaae- \ tains." — Oherver, 

hold Urkure, tenancy at will, and tenant rigVit. \ 



8TXTXH8 k SATV1I» BILL TAXD, TIMPLE BAB. U 

ytist published, in 8vo., 1877, price Js,, cloth, 

THE SUCCESSION LAWS OF 
CHKISTIAN COUNTEIES, 

WITH SPECIAL REFERENCE TO 

THE LAW OF PRIMOGENITURE AS IT EXISTS 

IN ENGLAND. 

By eyre LLOYD, B.A., 

or THE INNER TBUFLE, BAR R I STB R-AT-LA W. 

Author of ^'^ The Law of Compensation under the Lemds Clauses Consolidation 

Aefs," &'c. 

"Mr. Lloyd has given as a very vsefiil and compendious Iktlrdligesl of the laws of succession which 
exist at the present day in the principal States of both Europe and America ; and we should say it b a book 
which not only every lawyer, out every politician and statesman, would do well to add to his library." — 
/W/ Mall Gmxettt, 

" Mr. Eyre Lloyd compresses into little more than eighty pages a considerable amount of matter both 
valuable and interesting; and his quotations from Diplomatic Reports by the present Lord Lytton, and 
other distinguished public servants, throw a picturesque light on a narrative much of whidi is necessarily 
dry reading. We can confidently recommend Mr. Eyre Lloyd's new work as one of great practical 
utility, if, indeed, it be not unique in our language, as a book of reference on Foreign Succession Laws." 
— Law Magasiue and Review, 

*' Mr. Eyre Lloyd has composed a useful and interesting abstract of the laws on the subject of succes- 
sion to property in Christian countries, with especial reference to the law of primogeniture in England. 
He points out the error of supposing that there is a general compulsory law of primogeniture in this 
country. It is only in cases of intestacy that this rule is Imposed ; and though entaus upon the eldest son 
are to a limited extent permitted, the fact that landed property is sometimes retained in families for many 

generations is mainly due to the natural desire of Engluhmen to perpetuate land in their families 
Ir. Lloyd also shows that the compulsory division of property mvoWes all the evils writhout any of the 
advantages of a perpetual entail, inasmuch as it has a tendency to keep a constantly diminishing inherit- 
ance perpetually m tne members of the same iaLXtA\y"—SatMria^ Hivinv, 

** This is a very useful little handy book on foreign succession laws. It contains in an tjAtaadaed 
form information which would have to be sought for thiough a great number of scattered audiorities and 
foreign law treatises, and will be found of great value to me lawyer, the writer, and the political 
»tadcnU"—Siandani. 

In a handy volume, 1876, price $s., cloth, 

RAILWAY PASSENGERS & RAILWAY COMPANIES: 

^(efr SDutfe0, 1Elf0tit0 anti Ufabllftfe^. 

By LOUIS ARTHUR GOODEVE, of the Middle Temple, 

Barrister-at- Law. 

" Mr. Goodeve's little book is a concise epitome of the Acts, Bye-laws, and Cases relating to passengers 
and their personal luggage. It is clearly written, and the reader is able speedily enough to find any 
point upon which he desires to inform himsclf."-'Zatv yaumal. 

" Mr. Goodeve has rendered a service to the {Hiblic in making a digest of the bw relating to railway 
passengers, including the respective duties, rights, and liabilities of the Companies on the one hand and 
passengers on the other, as laid down by the statutes and the decisions of the Superior Courts. The 
various points are treat^ in a clear yet concise manner ; and it is to be hoped that this little work will 
be widely studied so that people may know what are their rights, and take steps to maintain them."— 
Saturday Kevuw. 

" Alter reading the volume with great interest, we can only say that it is clear, eompact,and accnrmte. 
Passengers who want rtliabU information should consult this book." — Sheffield PosU 

By the same Author, in one volume royal 8vo.« price 281.. 

THE LAW OF EVIDENCE, 

As Administered in England and applied to Tndia. New Edition, with Supplement ; 
containing the Indian Evidence Acts, the Oaths Acts and the Code of Criminal 
Procedure so far as it relates to Evidence. By L. A. Goodeve, of the Middle 
Temple, Barrister-at-Law, late Assistant Secretary to the Govemme»t of Bengal 
(Legislative Department). 

*** The Supplement may be had separatcly» price yx. td. 
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THE LAW OF CORPORATIONS. 

Now seady, in one vd!iime>of One Thousand Pages, loyal 8ve., 1677, price 4ftr., doth, 

A TREATISE ON THE DOCTRINE 

ultra" VIRES: 

AN INVESTIGATION OF THE PRINCIPLES WHICH LIMIT 
THE CAPACITIES, POWERS, AND LIABILITIES OF 

(Corporations^ 

AND MOBE E8PECIALLT OF 

JOINT STOCK COMPANIES. 

SECOND EDITION. 

By SEWARD BRICE, M.A., LL.D., London, 

Of the Ituur Temple^ BarristsT'Oi'Law, 



REVIEWS. 



<( 



' DesfUe Us un^tvminng and eahalisHc titU^ and ike technical nature of Us ndyect, ii kmt *a 
recommended itself to the profession thai a second edition is called for within three vears yrom the first 
publication ; and to this call Mr. Brice has responded with the present volume, the aevelopmemtofntkick 
in excess of 'its predecessor is remarkable even in the annals of law hooks. Sixteen hundred nrto cases 
have been introduced^ and, instead of five hundred pages octavo, the treatise new occupirs a. tJkaaeaand 
very much larger f>ages. ^ This increase in bulk is ^rtly due to the incorporation vntk the £n^Uah hne 
on the subject of the more important American ana Colonial doctrines and decisions— a course tvhdck n« 
think Mr. Brice wise in odoMing, since the judgments of American tribunals are constantly btecotteing 
more frequently quoted and more respectfully considered in our awn courts, particularly an tke^se natwi 
and abstruse points of law for which it is dijficult to find direct authority in English reports.. In the 
present speculatrz'e times, anything relating to Joint-Stock Companies is of ^ubltc importance, etnd the 
points on which the constitutum and operation of these bodies are affected by the doctrine of Ultra l^'irts 
are just those which are most material to the interests of the shareholders and of the community at leirge. 

Some of the much disputed questions in regard to corporations, on which le^al opintam 

is still divided, are particularly well treated. Thus with reference to the authority clatmed by the 
Courts to restrain corporations or inditnduals from applying to Parliament for fresh powers im brgmek 
of their express agreements or in derogation of private rights, Mr. Brice most elaborately and eMy 
reviews the convicting decisions on this apparent interferen^ with the rights of the sttoject, vokkk 
threatened at one time to bring the Legislature and the Courts into a collision similar to that tvkieh 

followed on the well-known case of Ashby v. White Another very dj^cult point aes tuksck 

Mr. Bricis book affords full and valuable information is as to the Hcdfility of Companies on contracts 
entered into before their formation by the promoters, and subsequently ratified or adopted by ike Cotmpany, 
and as to the claims of promoters themselves for services rendered to the inchoate Company. .... 7%^ 
chapter on the liabilities of corporations ex delicto for fraud and other torts committed by their etgents 
within the region of their authority seems to us rvmatiably well done, reviewing as it does mil the teitest 

and somewhat contradictory decisions on the point. On the whole, we consider Mr, Srie^s 

exhaustive work « veUuable addition to the literature of the profession. — Saturday Review. 



'/ 



" The doctrine which forms the subject of Mr. 
Seward. Brice's elaborate and exhaustive work is. a 
remarkable instance of rapid growth in modem 
Jurisprudence. Ht.«i bouk, indeed, now almost con- 
stitutes a Digest of the Law of Great Britan and 
her Colonies and of tlie United States on the Law 
of Corporations— a subject vast enough at home, 
but even more so beyond the Atlantic, where Cor- 
porations are so numerous and so powerful. Mr. 
Seward Brice relates that he has embodied a refer- 
ence in the present edition to about x,6oo new 
cases, and expresses the hope that he has at least 
referred to ' the chief cases.' We should think 
there can be few, even of the Foreign Ju^ments 
and Dicta, which have not found their way into his 
pages. The Question what b and what w not Ultra 
Virei is one or very great importance in commercial 
couotries like Great Britain and the United States. 
Mr. Seward Brico hns done a great service to the 
catue of Comparative Jurisprudence bjr his new 
reccMsioD of wnat was from the first a unique text- 



book on the Law of Corporations. He has ^one 
far towards effecting a Digest of that Law in its 
relation to the Doctrine of Ultra Vires, and the 
second edition of his most careful and comprehen- 
sive work majy be commended with equal confidence 
to the English, the American, and ^ the Colonial 

Practitioner, as well as to the Scientific Jurist.** 

Law Afagasine and Review, 

^ It is the law of Corporations that Mr. Brice 
treats of (and treats of mure fully, and at the s.ime 
time more scientifically, than any work with which 
we are acquainted) not the law of principal and 
agent ; and Mr. lirice does not do his book justice 
by giving it so vague a title." — Law JoumaL 

" A guide of very great value. Much Infonnatioii 
CO a difficult and unattractive subject has been 
collected tuid arranged in a manner which wiU be 
of great assistance to the seeker after the law on a 
point involving the powers of a company."—^' 
Journal, (Review of First Edition .) 
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In two volumes, royal 8to., 1875, pnce 70;., cloth, 
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RELATING TO 
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REVIEWS OF THE WORK. 



From the NAUTICAL MAGAZINE, July, 1875. 



"The law-books of the present day are mostly of 
two classes : the one written for lawyers, and only 
to be understood by them ; the other intended for 
the use of non-professional readers, and generally 
in the form of handy books. . The first, in the 
majority of cases, is of some benefit, if looked upon 
merely as a compilation containing the most recent 
decisions on the subject ; whilst the second only 
aims, and not alwa3rs with success, at popularising 
some particular branch of legal knowledge by the 
avoidance of technical phraseology. 

"It is rarely that we find a book fulfilling the 
requirements of both classes; full and precise 
enough for the lawyer, and at the same time intelli- 
gible to the mm-legal understanding. Yet the iwa 
v^btmtt bf Mr, Kay 0h iht lam rtlaiing ta ikip^ 



masters and seamen will, toe venture to say, be of 
equal service to ike captain, the lawyer, and the 
Consul, in their respective capacities, and even of 
interest to the public generally, written as it is in a 
clear and interesting style, and treating of a subject 
of such vast importance as the rights and liabilities 
and relative duties of all, passengers included, who 
venture upon the ocean ; more than that, we think 
that any able-seaman might read that chapter on 
the crew with the certainty of acquiring a clearer 
notion of his own position on board ship. 

"We can make no charge of redundancy or 
omission against our author ; but if we were called 
upon to select any one out pf the fifteen parts into 
which the two volumes are divided as being espe- 
cially valuable, we ihoukl «jA VkKssaaue. M& ^b»»^ 
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THE LAW RELATING TO SHIPMASTERS AND SEAMEN. 



REVIEWS OF THE WORK-«w<i»«erf. 



a greater variety of circumstances under which it 
can be performed than salvage. Consequently we 
cannot be siurprised that questions of this kind fre- 
quently come before the Courts, and that the num- 
ber of decided cases is very Isurge ; but Mr. Kay 
has succeeded in an admirable way in extracting the 
main points connected with each case, and in pre- 
senting them in as few words as possible. Of course 
fuller information may sometunes be required, but 
the reader will then know where to find it. 
"In conclusion, we can heartily congratulate 



Mr. Kay upon his success. His work everywhere 
bears traces of a solicitude to avoid anything like 
an obtrusive di.tplay of his own powers at the ex- 
pense of the solid matter pertaining to the subject, 
whilst those observatiocs which he permits himself 
to make are always of importance and to the point ; 
and in face of the legislation which must soon take 
place, whether beneficially or otherwise, we think 
his book, looking at it in other than a professional 
light, could scarcely have made its appearance at a 
more opportune moment." 



From the LIVERFOOL JOURNAL OF COMMERCE. 



'"The Law relating to Shipmasters and Seamen ' 
—such is the title of a voluminous and important 
work which has just been issued by Messrs. Stevens 
and Haynes, the eminent law publishers, of London. 
The author is Mr. Joseph Kay, Q.C., and while 
treating generally of the law relating to shipmasters 
and seamen, he refers more particidarly to their ap- 
pointment, duties, rights, liabilities, and remedies. 
It con^sts of two lai^e volumes, the text occupying 
nearly twelve hundred pages, and the value of the 



work being enhanced by copious appendices and 
index, and by the quotation of a mass of authori- 
ties. . . . Ths work must he an invalnabU one 
to the shipowner^ sftipmaster, or consul at a foreign 
port. The language is dear and simple, while the 
legal standing of the author is a sufficient guarantee 
that he writes with the requisite authority, and 
that the cases quoted by him arc decisive as regards 
the points on which he touches." 



From the LAW JOURNAL. 



"The author tells us that for ten years he has 
been engaged upon it. . . . Two large volumes 
containing xi8z pages of text, 8i pages of appen- 
dices, 98 pages of index, and upwards of 1800 cited 
cases, attest the magnitude of the work designed 
and accomplished by Mr. Kay. 

" Mr. Kay says that he has ' endeavoured to 



compile a guide and reference book for masters, ship 
agents, and consuls.' He has been so modest as 
not to add lawyers to the list of his pupils ; but hi* 
work will, W€ think, b* welcomed by lawyers who 
have to do with shipping transactions^ abnost as 
cordially as it undoubtedly will b$ by those who 
occupy their busitttst in the great waters,** 
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CHARITABLE BEQUESTS and CONVEYANCES. 

BV 

FEBDINAND M. WHITEFOBD, of Lincoln's Inn, Barrister^t-Law. 



In 8vo., 1872, price 7/. 6</., doth, 

AN EPITOME AND ANALYSIS 

OF 

SAVIGNY'S TREATISE ON OBLIGATIONS IN ROMAN UW. 

By ARCHIBALD BROWN, M.A. 

Edin. and Oxon and B.C.L. Oxon, of the Middle Temple, Barrister-at-Law. 



"Mr. Archibald Brown deserves the thanks 
of all interested in the science of law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on ' Obligations.' 
Mr. Brown has undertaken a double task — the 
translation of his author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the ori[|pnal will be seen at a glance ; 
the French tnmslation consisting of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundred and 



fifty pages. At the same time the pith of Von 
Savignjrs matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted. 

"The new edition of Savtgny will, we hope, be 
extensively read and referred to oy English lawyers. 
If it is not, it will not be the fault of Uie translator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and 



rate tests are of great use to the legal practitiMer." 
—Law yomnuu. 
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In 3x6 pages 8vo., X875, P>ice zor., doth. 



A CONCISE DIGEST OF THE INSTITUTES 



OF 



GAIUS AND JUSTINIAN, 

With copious References arranged in Parallel Columns^ also Chronological and 

Analytical Tables, Lists of Laws, &»c, 6v. 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

OF WORCBSTBR COLLBCB, OXFORD, AKD THB INNBR TBMPLB, BARRISTBR-AT-LAW ; 
AUTHOR OF ** UNIVSRSITIBS AKD LBGAL rDUCATION." 



**Mr, //arris* s digest ought to have very great success among law studettts both in th€ 
/nns of Court and the Unvversities, //is book gives evidenci of praiseuoorthy accuracy 
and uAorious condensation,^ — Law Journal. 

** This book contains a summary in English of the elements of Roman Law as contained 
in the works of Gaius and Justinian, and is so arranged that the reader can at once see 
what are the opinions of either of these two writers on each point. From the very exact 
and accurate references to titles and sections given he can at once refer to the origineU 
writers. The concise manner in which Mr, //arris has arranged his digest will render 
it most useful, not only to the students for whom it was origituUly written, but also to them 
persons who, though they have not the time to wade through the larger treatises of t^oste^ 
Sanders, Ortolan, and others, yet desire to obtain some knowledge of Roman Zaw."— 
/ OxFOKV AND Cambridge Undergraduates* Journal. 

/ **Mr, Harris deserves the credit of having produced an epitome which will be cff sermee 
I i(f tAose numerous students who have fto titne or nijicicnt abiUl^ to analyse the /nstitutdt fm- 

I /^/vj/vfeKT."— Law Times. 
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In one thick volumei 8vo.,' 1875, P^^^ ^^^'» doth, 

ENGLISH 

CONSTITUTIONAL HISTORY. 

^mpjoir us n S;^jrf-§00h for <§tutrtnls imir ©tj^trs* 

BY 

T. P. TASWELL-LANGMEAD, B.C.L., 

Of Lincoln's Inn, Barrister-at-Law, late Vinerian Scholar in the University 
of Oxford, and Tancred Student in Common Law. 
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Extracts from some Revieivs of this Work: — 

"We think Mr. TaswcU-Langmcad may be congratulated upon having compiled an 
elementary work of conspicuous merit." — Pall Mall Gazette, 

" It bears marks of great industry on the part of the compiler, and is most completely 
stocked with all the important facts in the Constitutional History of England, which are 
detailed with much conciseness and accuracy, . . . and is very full and ^isax^^— Spectator, 

" For students of history we do not know any work which we could more thoroughly 
recommend." — Law Times, 

" It is a safe, careful, praiseworthy digest and manual of all constitutional history and 
Ixm^-^ Globe, 

" For conciseness, comprehensiveness, and clearness, we do not know of a better 
modem book than Mr. Taswell Langmead's ' English Constitutional History.' " — Notes 
and Queries, 

"The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly 
what such a history should hQ." ^Standard, 

"As a text-book for students, we r^;ard it as an exceptionally able and complete 
work." — LarM Journal, 

" Mr. Taswell-Langmead has endeavoured in the present volume to bring together 
all the most prominent features in the Constitutional History of England, and explain 
their origin and development. It is possible to gain from a himdred pages of Mr. Lang- 
mead's work a knowledge of the growth and progress of the present system, which 
elsewhere could only be obtained in many volumes." — Irish Law Times, 

" Mr. Taswell-Langmead has thoroughly grasped the bearings of his subject It is, 
however, in dealing with that chief subject of constitutional history — ^parliamentary 
gOYcnunent— that the work exhibits its great superiority over its rivals."— .(4ra<^SnRV« 



WOBU lOB LAW aTTrBBlTS. 



Third Edition, in 8vo., 1874, pi^ce 2ar., cloth, 

THE PRINCIPLES OF EQUITY. 

3|itteitlrelr for t^e Wi&t of&talttntfi antr tfie ^vott0siian. 

By EDMUND H. T. SNELL, 

OF THB MIDDLE TBMPLB, BARRISTBH-AT-LAW. 

Third Edition. 
By JOHN R. GRIFFITH, of Lincoln's Inn, Barrister-at-Law. 



« 



Tkis Work has becofne a Standard Class-Book in England^ Irddnd^ 

India^ and the Colonies. 



** The second edition of this Treatise was noticed in this Revitw in Octoher, 1879 ; the first edition ^a»l 
appeared in x868. Wc are glad to see evidence of its growing popularity. As a iteond book in equity we 
are inclined to think it is the best which has been published. Mr. Snell's Treatise presents compacdy, 
and (considering the size of the book) with remarkable comprehensiveness, the leading points on the 
various heads of £lquity jurisdiction. Its selection of the most recent Cases is very valuable for the 
student and for the practitioner who desires a convenient vade-mecum, this book can be safely recom- 
mended." — American Law Review* 



" We knoiv of no better introduction to the Principles of Equity. IVhile 
affording to the Student an insight to principles of which as yet /le is not 
master^ it places at the service of those familiar with the doctrines of Equity^ 
the most recent cases establishing or qucUifying well understood principles. '* — 
Canada Law Journal. ^__^ 



/ 



" Equity can never be made easy, nor is it 
de&irable that it should be so ; but in the fact of 
the large equitable juribdiction conferred recently 
— that is, since xSss— upon Common Law Courts, 
and the extension of equitable principles and rules, 
to the exclusion of Common Law, contemplated by 
the Judicature Bill, it behoves every practitioner 
to know as much as possible of equity with as little 
expense of time as possible, and for this purpose 
we know of no better work than Mr. SnelPs. It 
presents in a small compass the substance of ' The 
Leading Cases,' and of Story's work on ' Equity 
Jurisprudence ;' while students will be delighted to 
find clear, logical, and intelligible explanations of 
its most mysterious process and development. The 
work professes to be based on the lectures of Mr. 
Birkbeck, but it has now reached its third edition 
in a few years, and is admirably noted up with the 
latest decisions and enactments. We find particu> 
larly good information concerning the equitable 
and statutable rights of married women, and the 
priorities of equitable and legal, registered and un- 
registered, mortgages. Counsel, attorney, and 
student, will find it a useful, and especially a t^e 
guide in what it professes to teach."— /mA Law 
Times, 

"The great merit of the book now under con- 

sideratiott is itB sdentific arrangement and accuracy. 

It, thenianf becomes a most excellent sui^ ^ 



those Common Lawyers who hare somehow ac- 
quired the notion that Equity is a vague term for a 
sort of natural justice, and that it recognises no 
rules such as are found in the Common Law. This 
book is indeed a most praiseworthy and successful 
attempt to reduce Equity Jurisprudence to a «*^*»nrp, 
and as sucl^ deserves every commendation that can 
be bestowed ; for by doing so it makes one more 
step towards that complete codification of our law 
which should be the aim and the desire of every 
true lawyer. To the ordinary student of Equity 
it b indeed unnecessary for us to say one word in 
its praise and recommendation. But as every 
Common Lawyer must before long add to his 
knowledge some idea of equitable doctrine, it is to 
them especially that we commend this book. They 
will find in it the principles of Equity set out and 
illustrated in a really scientific and, we may say. 
workmanlike way, and for this reason they will 
recognbe in its method the style of thouglvt and 
manner to which they have long been accustomed." 
"TAe Law, 

"We h.ive received Uie third edition of SnelTs 
Equity, by Mr. J. R. Griffith. The sUtute and 
case law has been Imnight down to the time of 
publication, and this admirable standard woric may 
theref<»re be used without any more aiwistance than 
\ \» aSEoxdiid Vy tlM current reports.*— Zmv TUmms; 
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In one voltune, 8vo., 1874, price iSx., cloth, 

PRINCIPLES OF GONVEYANGING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 

By Henry C. Deane, of Lincoln's Inn, Barrlster-at-Law, sometime Lecturer to the 

Incorporated Law Society of the United Kingdom. 



" Mr. Deane is one of the Lecturers of the Incorporated Law Sodety, and ia. his elementary work 
intended for the use of students, he embodies some lectures given at the hall of that society. It would 
weary our readers to take them over the groimd necessarily covered by Mr. Deane. The first part is 
devoted to Corporeal Hereditaments, and the second to Conveyancing. The latter is prefaced by a very 
interesting " History of Conveyancing," and for practical purposes the chapter (Ch. a, Part II.) on 
Conditions of Sale is deddedly valuable. The most recent legislation u handled by Mr. Deane in con- 
nexion with the old law, the Judicature Act and the Vendor and Purchaser Act both being considered 
inthis chapter on Conditions of Sale. We might make some interesting quotations, but the work is one 
which those engaged in conveyancing should purchase and put on their shelves, and welcome it with the 
recommendations which we have already recorded." — Law Times. 



" We hope to see this book, like Sneirs Equity, a standard class-book in 
all Law Schools where English law is taughtr — Canada Law Journal. 



<(' 



'This is, as its author states, a purely elementary 
work. It may indeed be called the A B C of con- 
veyancing. In the clearest and simplest language 
the student will find an outline, firstly, of the various 
forms of ownership in land, and, secondly, of the 
ordinary modes of conveyances used in transferring 
such land firom one person to another. The second 
portion is founded upon lectures that were delivered 
by the author at the Incorporated Law Society, and 
is accordingly very clear and practical. The whole 
work is very well and thoroughly done. Mr. 
Deane has, we believe, succeeded in writing the 
very amplest work ever published on the abstruse 
subject of conveyancing ; and has by his language 
and illustrations, explained points of law in a way 
that cannot be misunderstood. For this reason, and 
as being the most elementary work combining the 
elements of re.1l property law with the principles of 
practical conveyancing, we can heartily recommend 
it as a first book on the subject of which it treats. 
As such we should think it would be both worthy 
and suitable to be named as one of the books that 
are required to be read as a preparation for the 
various Law Examinations.''— TVt/ Z<m/. 

" We can confidently recommend Mr. Deane's 
woxk on the ' Principles of Conveyancing.' It is 
not exhaustive, and does not pretend to go fully into 
the laws of trusts, powers, or remainders, but it fully 
explains the several difierent legal and equitable 
estates in land and the tenure of land, and the modes 
of alienation used in conveyances inter vivos and by 
will. It also fully explains the meaning and value 
of the several parts of the conveyances, the cove> 
nants, conditions, provisoes, exceptions and reser- 
vations, habendums, and the proper form of recitals, 
ftc, &C.— a point frequently neglected in odier and 
more pretentious treatises. It cootofau excellent 



chapters on purchase deeds, leases, mortgages, 
settlements, and wills ; and, in addition, Mr. Deane 
treats of conditions of sale most fully and clearly. 
It seems essentially the book for young convey- 
ancers, and will, probably, in many cases supplant 
Williams. It is, in fact, a modem adaptation of 
Mr. Watkin's book on conveyancing, and is fully 
equal to iu prototype."— /mA Leau Times, 

"A general review of the scope of Mr. Deane's 
volume and a perusal of several of its diapters 
have brought u»to the conclusion that, though its 
contents are purely elementary, and it contains 
nothing which is not familiar to the practitioner, 
it may be extremely useful to students, and especially 
to those gentlemen who are candidates for the 
various legal examinations. There are so many 
questions set now on case law that they would do 
well to peruse this treatise of Mr. Deane's, and use 
it in conjunction with a book of questions and 
answers. They will find a considerable amount of 
equity case law, especially in the second port of 
Mr. Deane's book, which comprises in substance 
some lectures delivered by the author at the Law 
Institution." — Lam yowmaL 

" As Mr. Deane's work is addressed to the rising 
generation of conveyancers, ' students entering 
upon the difficulties of real property law,' it may be 
presumed that he does not fear the immediate anni- 
hilation of that noble science in its traditional fbrms 
by any legislative changes. The first part of the 
volume b composed of a series of chapters on cor- 
poreal hereditaments, and the second part of some 
lectures on conveyancing recently delivered by the 
author at the Law Institution. It is enough to say 
that Mr. Deane writes dearly and to the point"— 
Saturday Rmntw,, 



*' Of all the elementary works on the Mnclplcs of ConTcyandng which it has been oar fintime to . 
read, it is onr oinnion Mr. Deane's work is the clearest and best."— ^A«(}Ec2i£ Pott. \ 
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In one Tolnmei 8va, 1876, price 2Qr., cloth, 

PRINCIPLES OF THE COMMON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

By JOHN INDERMAUR, Solicitor, 

AUTHOR OF *' EPITOMES OF LEADING CASES," AND OTHER WORKS* 

" This tuorJt, the author tells us in his Preface, is written mainly with a view to the 
examinations of the Incorporated Law Society; but we think it is likdy to attain a imder 
usefulness. It scenis^ so far as we can judge from the parts we have examined^ to be a 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many practitioners and the public might benefit by a perusal of its 
pdSjw."— Solicitors' Journal. 

" Mr. Indermaur has very clear notions of what a law student should be taught to 
enable him to pass the examinations of the Incorporated Law Society. In this, his last 
work, the law is stated carefully and accurately, and the book will probably prove 
acceptable to students.*' — Law Times, 

" Mr. Indermaur's book will doubtless be found a useful assistant in the legal pupil 
room. The statements of the law are, as far as they go, accurate, and have been skilfully 
reduced to the level of learners. Mr. Indermaur jwssesses one great merit of an instructor 

— he is able to bring out the salient points on wide subjects in a telling manner." Law 

Journal, 

" Mr. Indermaur has acquired a deservedly high reputation as a writer of convenient 
epitomes 'and compendiums of various branches of the Law for the use of students. 
Within the limits which the author has assigned to himself, he has certainly given proof 
of praiseworthy industry, accuracy, and clearness of exposition, which cannot fail to be 
of the greatest advantage to the law student The practising solicitor will also find this 
a very useful compendium. Care has evidently been taken to note the Litest decisions 
on important points of law. A full and well-constructed Index supplies every facility 
for ready reference." — Law Magazine, 

** The works of Mr. Indermaur are the necessary outcome of the existing system of 
legal education, and are certainly admirably adapted to the needs of students. We 
observe that, in the preface to his Principles of the Common Law, the author announces 
that he had a collateral object in view — viz., to produce a work useful to the practitioner. 
To sessional practitioners, and those whose libraries are limited, we have no doubt that 
this work will prove a useful acquisition ; but its special merit appears to us to be that 
it most adequately achieves that which was the author's principal object — namely, to 
supply a book upon the subject of Common Law which, whilst being elementary and 
readable on the one hand, yet also goes sufhciently into the subject to prepare students 
for examination. The author, who possesses a well-established reputation as a law 
tutor, and as an able and indefatigable writer of books for students, certainly knows 
precisely just what it is that students require, and that desideratum he has fully supplied. 
We might suppose that the work itself was the didactic embodiment of the prize answers 
to a voluminous code of examination questions on the subject of common law ; and 
presenting, as it does, a lucid, careful, and accurate outline of the elementary principles 
applicable to contracts, torts, evidence, and damages, such a work cannot fail to prove 
abundantly useful to the student Works more exhaustive there are, but they are neces- 
sarily more expensive ; and, at all events, as a preliminary study, Mr. Indermaur*s work 
possesses an independent value. Indeed, the work is on the whole so well executed that 
we would be glad if we could look forward to the production of a similar work from the 
same pen hereafter on the principles of equity." — Irish Law Times.* 

* [BNJBUi^B PBHrOIPLES OF EaXTITY supplies the want indicated 

by the 'Rei\erw«.'\ 
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MR. INDERMAUR'8 BOOKS FOR STUDENTS. 



Fourth Edition, in Svo., 1877, price 6s,, cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indermaur, 
Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 

" We have received the third edition of the * Epitome of Leading Common Law Cases/ by Mr. Inder> 
maur, Solicitor. The first edition of this work was published in February, 1873, the second in April, 1874, and 
now we have a third edition dated September, X875. No better proof of the value of this book can be fur- 
nished thtm the fact that in less than three years it has reached a third edition. In this edition the author 
has inserted the well-known case of Currit v. Misa immediately after MilUr v. Race**~'Law Journal, 

Third Edition, in 8vo., 1877, price dr., cloth, 

AN EPITOME OF LEADING CONVEYANCING AND 

EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 

By John Inderbiaur, Solicitor, Author of "An Epitome of Leading 

Common Law Cases." 

"We have received the second edition of Mr. Indermaur's very useful Epitome of Leading ConYey- 
andng and Equity Cases. The woric is very weU done." — Law Times. 

The Epitome well deserves the continued patronage of the class— Students — for whom it is espedally 
Bded. Mr. Indennaur will soon be known as the ' Students' Friend.' **— Canada Law Journal, 



intended 



In 8vo., 1875, price dr., cloth, 

THE STUDENT'S GUIDE TO THE JUDICATURE ACTS. 

AND THE RULES THEREUNDER : 




Cases." 



" As the result of the well-advised method adopted by Mr. Indennaur, we have a Guide which will 
unquestionably be found most useful, not only to Students and Teachers for the purpose of examination, 
but to anyone desirous of acquiring a first acquaintanceship with the new sjrstem.*' — Irish Law Timos. 



In 8yo., Second Edition, 1876, price 4J., cloth, 

SELF-PREPARATION FOR THE FINAL EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES, AND QUESTIONS; 

And intended for the use of those Articled Clerks who read by themselves. By John 
Indermaur, Solicitor (Clifford's Inn Prizeman, Michaehnas Term, 1872). 

" In 'Uus edition Mr. Indermaur extends his counsels to the whole period from the intermediate 
exa min ation to the finaL His advice is practical and sensible : and if the course of study he recommoids 
is intelligently followed, the articled cleric will have laid in a store of legal knowledge more than sufficient 
to carryhim through the final examination. "—Solieiton^ Journal. 

" lliis book contains recommendations as to how a complete course of study for the above examination 
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In one volume, 8vo., 1874, price 2ij., doth, 



A NEW LAW DICTIONARY, 



AND 



EMBRACING .FK^NCH AND LATIN TERMS, AND REFERENCES TO THE 

AUTHORITIES. CASES, AND STATUTES. 

By ARCHIBALD BROWN, 

M.A. Edin. and Oxon, and B.C.L. Oxon, of the Middle Temple, Banister-at-LaWy Anthcir 
of the " Law of Fixtures," ** Analysis of Savigny*s Obligations in Roman Law," &c. 



" Afr. Brown lias succeeded in the first essential^ that of brevity. He has 
compressed into a wottderfully small compass a great deal of matter. Our im^ 
pression is that the work has been carefully executed,^^ — Solicitors* Journal. 



four hundred pages the whole law of Eng- 
land, and has evidently bestowed much 
pains on the execution of the task. He 
does not, however, aim at anything higher 
than rendering a service to students prepar- 
ing for the Bar or for the lower branch of 
the profession, and there can be no doubt 
that he has produced a book of reference 
which will be useful to the class he has had 
in view. Mr. Brown has perhaps done 
about as much as any one, not a rare 
genius, could do, and his Dictionary will be 
serviceable to those who are in want of liints 
and references, and are content with a 
general idea of a law or legal principle. It 
is a handy book to have at one's elbow.*' 
— Saturday Review, 



"This work, laborious and difficult as it 
was, has been admirably carried out, and 
the work is really what it professes to be, 
a complete compendium. An index to a 
dictionary is a novelty, but from the excep- 
tional nature of the contents on index was 
likely to be most useful, and accordingly 
Mr. Brown has prefixed to the book a co- 
pious index by which a student can at once 
turn to the main body of the work and 
obtain the information he requires. Autho- 
rities and cases are abundantly cited, and 
Mr. Brown can claim with justice to call 
his book an institute of the whole law." — 
Standard, 

" In a modest preface Mr. Brown intro- 
duces us to a rather ambitious work. He 
has endeavoured to compress into less than 



/ 



" This book has now been for some time published^ and we have had many 
opportunities of referring to it. We find it an admirable Law Dictionary, and 
sofnething more, inasmuch as it contains elaborate historical and antiquarian 
analyses of our legal system under the several headings. The student and the 
literary man will find the book very useful in reading and writing. Indeed the 
people who are not lawyers^ but who nevertheless feel a desire or are under a 
necessity to use legal terms^ or who meet them in their course of study ^ cannot do 
better than obtain a copy of this work and use it judiciously j they will thereby 
be enabled to avoid the ludicrous errors into which novelists in particular^ and 
public speakers too^ are often led by the inappropriate use of terms whose 
meanings they do not perfectly comprehend.*— l^su Law Times. 
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In 8vo., 1877, price 205., cloth, 

PEINOIPLES of the CRIMINAL LAW. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR THE USE 

OF STUDENTS AND THE PROFESSION. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

Of Worcester College, Oxford, and the Inner Temple, Barrister-at-Law ; Author of 
" A Concise Digest of the Institutes of Gaius and Justinian." 



REVIEWS. 

•* T%ere is no lack oj Works on Crimiftal Law^ but there was room for such a useful 
handbook of PrituipUs as Mr, Seymour Harris has supplied. Accustomed^ by his previous 
labour Sy to the task of analysing the /ow, Mr. Harris has brought to bear upon his present 
work qualifications well adapted to secure the successful accomplishment of the object which 
he had set before him. That object is not an ambitious one^for it does not pretend to soar 
above utility to the young practitioner and the student. For both these classes, and for the 
yet luider class who may require a book of reference on the subject, Mr, Harris has produced 
a ctear and convenient Epitome of the Law, A noticeable feature of Mr. Harries work, 
which is likely to prove of assistance both to the practitio9ter and the student, consists of a 
Table of Offences, with their legal character, their punishment, and the statute under which 
it is inflicted, together with a reference to the pages where a StcUement of the Law will be 
found,** — Law Magazine and Review. 

** Mr, Harris has undertaken a work, in our opinion, so much needed that he might 
diminish its bulk in the next edition by obliterating the apologetic preface. The appearance 
of his volume is as well timed as its execution is satisfactory. The author has shown an 
ability of omission which is a good test of skill, and from the overwhelming mass of the 
criminal law he has discreetly selected just so much only as a learner needs to know, and has 
presented it in tentis which render it capable of being easily taken into t/ie mind. The first 
half of the volume is devoted to indictable offences, which are defined and explain^ in 
succinct terms ; the second half treats of the prevention of offences, the courts of criminal 
jurisdiction, arrest, preliminary proceedings before magistrates, and modes of prosecution 
atul trial ; and a brief epitome of the Iotms of evidence, proceedings after trial, and summary 
convictiotts, with a table of offences, complete the book. The part on procedure will be found 
particularly useful. Few young counsel, on their first appearaf ice at sessions, have more than 
a loose and general notioti of the manner in which a trial is conducted, and often commit 
blunders which, although trifling in kind, are nevertheless seriously discouraging and 
annoying to tlwmsehes at the outset of their career. From even such a blunder as that of 
mistaking the order in which the speeches are made and witptesses examined, they may 
be saved by the table of instructions given here,** — SOLICITORS* Journal. 

. ' "This work purports to contain 'a concise exposition of the nature of crime, the various ofTences 
punishable by the English law, the law of criminal procedure, and the law of stmimary convictions,' with 
tables of offences, punishments, and statutes. At the first blush of the thing one might be tempted to ex- 
claim : ' All this is well-trodden ground. What need, then, can there be of further text-books, treatises, 
or reference-books f Well, we think that a very slight examination of Mr. Harris's book will be sufficient 
to show that the learned author has so treated nis subject as to justify this addition to our stock 
of criminal law books. We will put the matter in a very simfde way. Every year there is a goodly array 
of young men starting for assizes and sessions, full of hope and fairW stocked with knowledge of civil law. 
The first brief is pretty sure to be a mild prosecution, cut criminal law has not been a theme of instruc- 
tion in the chambers of pleader or counsel, and the subject is not a familiar one, even after some prepara- 
tion for the pass examination. In what book is the young barrister to look for a little help and instruction 
before he starts on his campaign ? Now Mr. Harris offers to all this class of students a fair general view 
of the criminal law of England in a style which is neither too condensed nor too discursive ; and he has 
managed to have his book so well printed, with pages so neatly spaced, and such noble paper and 
margins, that the reader is enticed to proceed with his task. The work is divided into four books. 
Bo^ I. treats of crime, its divisions and essentials ; of persons capable of committing crimes ; and of prin- 
cipals and accessories. Book II. deals with oflfences of a public nature; offences against pnvatc 
persons ; and offences against the property of individuals. Each crime is discussed in its turn, with as 
much brevity as could wdl be used consistently with a proper explanation of the legal characteristics of 
the several offences. Book III. explains criminal iux>ceaure, mduding the jurisdiction of Courts, and 
the various steps in the apprehension and trial of criminals from arrest to punishment. This part of the 
work is extremely well done, the description of the trial being excellent, and thoroughly calculated to 
impress the mind ci the uninitiated. Book IV. conlaitw a short sketch of 'summary convictions before 
magistrates out of quarter sesuons.' The table of offences at the end of the volume is most useful, and 
there b a Tcxy full index. Altogether we must coQgntulate Mr. Harris on his adventure."— £<Ho JbiiriMl. 
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In the Prea, in one Toliinie, Stou, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 

By ERNEST C THOMAS, 

Baeon Sdiolar of the Hon. Sodetr ef Cny's Ina, late Scbobr orTrimtr CaOese, Ozfonl : 
Author of " Leading Cases in Constitntional Law Brie^ Suted." 



In Sva, 1876, price 6s^ doth, 

LEADING CASES IN CONSTITUTIONAL LAW 

BBIKFLY STATED, WITH DITBODUGTIOVt EZC17B8UIEB, AHD V0TX8. 

By ERNEST C. THOMAS, 

Bacon Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford. 

" Mr. E. C. Thomas has put together in a slim octaro a digest of the principal cases innstrating Con* 
ititutional Law, that is to say, all questions as to the rights or authcnity <tf the Crown or persons under it, 
as regards not merely the constitution and structure given to the governing body, but also the mode in 
which the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a Tcry dear 
and intelligent survey of the general functions of the Executive, and the principles by which they are 
regulated ; and then follows a summary of leading caaes.**^Saiitrday Xtvuw. 

** Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases.**— 
Law 71mw#. 

In 8vo., 1876, price &r., doth, 

AN EPITOME OF HINDU LAW CASES, 

WITH SHORT NOTES THEREON, 

And Introductory Chapters on 

SOURCES OF LAW, MARRIAGE, ADOPTION, PARTITION, AND 

SUCCESSION. 

By WILLIAM M. P. COGHLAN, 

BOMBAY CIVIL SERVICB, JUDGB AND 8BSSI0NS JUDGB OP TANNA. 

" This interesting volume may briefly be described as an epitome of the principal decisions on Hindu 
Law passed by all our High Courts. But it gives also a clear and intelligible history of the Hindu 
cuRtoms of Marriage, Adoption, and Partition, with a disquisition on the sources of Hindu Law. in the 
course of which the different authorities arc marshalled, and their order of precedence and position in the 
(liflcrcnt schools of Hindu Law pointed out. Apart, altogether, from their professional value, these 
introductory chapters are interesting to the layman, as presenting a series of curiously exact photographs 
of every day Hindu life, which arc further illustrated by the rulings of the various High Courts. We 
have only space to direct the readers' attention to the chapters on marriage, and the cases dted, for we made 
use of this text-book among otliers in discussing the Hindu marriage laws i^our columns last year. Mr. 
Coghlan is well known as the Judge and Session Judge of Tanna, and as one of the closest students of 
Hindu life as well as of Hindu law. His volume is already a text-book to the students of Hindu law in 
England, and should also find a welcome here from practitioners, and even, through the intrinsic interest 
of the subject and the ability of treatment, from those general readers who may be interested in Indian 
matters."— TYiwrf 0/ India, 
" Mr. Coghlan, Judge and Sessions Judge of Tanna, has prepared an epitome of some Hindoo law cases 
. at a gukle to the law reports and to the standard text-books. Apart bom. its professional value, it presents a 
/ curhui picture of Hindoo customs and ideas on various subjects, such as maniage, family ties. &c"~ 
'lkn^i(f Ktviiw, 
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Second Edition, in 8vo., 1875, P^ce 26s,, cloth, 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS 

1862, 1867, 1870; 

THE LIFE ASSURANCE COMPANIES ACTS. • 

1870, 1871, 1872; 

AND OTHER ACTS BELATING TO JOINT STOCK OOMFANIES, 

Together with Rules, Orders, and Forms, &c. &c. By H. Burton Buckley, M.A., of 
Loncobi's Inn, Barrister-at-lAw, and Fellow of Christ's College, Cambridge. 

♦,♦ In the preparation of the Second Edition the Reports have been carefully 
researched, and numerous authorities added. Table A . of The Companies 
Act, 1862, is now printed with Notes, in which many points not touched 
upon in the First Edition are discussed. The authorities, including those 
in the Albert and European Arbitrations, are brought down to the date 
of publication, 

EXIBOFEAN' ARBITRATION. 

• ■ 

Part I., price *js. 6d,, sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 



ALBERT ARBITRATION. 

> 

Parts I., II., and III., price 2$s,, sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 

; In 8vo., 187 1, price 21s,, cloth, 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

FRAUDULENT CONVEYANCES. 

The Bills of Sale Registration Acts, and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. MAY, B. A. (Ch. Ch. Oxford), and of Lincoln's Inn, Barrister-at-Law. 

" Examining Mr. May's book, we find it con- 
structed with an intelligence and precision which 
render it entirely worthy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as clearly as it could 
be. . • . On the whole, he has produced a very 
u^ful book of an exceptionally scientific character." 
—Solicitor^ Joumat. 

** The subject and the work are both very good. 
The former is well chosen, new, and interesting ; 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
—American Law Rtview. 



" This treatise has not been published before it 
was wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other. An attempt to 
reduce the mass of decbions into something like 
shape, and the ex^position of legal principles in- 
volved in the decisions, imder any circtunstances, 
must have been a work of ^reat labour, and we 
are pleased to observe that m the book before us 
there has been a combination of unusual labour 
with considerable professional skill. • • • We can- 
not conclude our notice of this work without saying 
that it refiects great oredit on the publishers as well 
as the author. The facilities afforded by Messrs. 
Stevens and Haynes for the publication of treatises 
by rising men in our profession are deserving of 
all praise. We feel assured that they do not ligntly 
lend their aid to works presented tor publication, 
and that in consequence publication by such a firm 
if to tome extent a guarantee of the value of the 
woile published."— ^Mu&i Lam youmal. 



"We are happy to welcome his (Mr. May's) work 
as an addition to the, we re^t to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
'that no pains have been spared to make the book 
as condse and practical as possible, without doi 
•oaJtthftUEV^soi^^Ycsn^'^^'k^^'^'^B^^ ' 
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In one volume, 8vo., 1875, P^^ce 2$s,, doth, 

AN ESSAY 

ov 

THE RIGHTS OF THE CROWN 

AND THE 

PRIVILEGES OF THE SUBJECT 

3in tht ^ea ^{lorejs of tjbe Eealm. 

By Robert Gream Hall, of Lincoln's Inn, Barrister-at-Law. Second Edition. Revised 
and corrected, together with extensive Annotations, and references to the later 
Authorities in England, Scotland, Ireland, and the United States. By Richard 
LovELAND LovELAND, of the Inner Temple, Barrister-at-Law. 



" Thb is an iiiteresting and valuable book. It 
treats of one of those obscure branches of the law 
which there is no great inducement for a legal 
writer to take up. Questions of foreshore, when 
they arise, are sure to have a great deal of law 
in them ; but they are few and far between, and 
Mr. Loveland can scarcely expect his book to 
obtain the demand it deserves in this country, 
although wc hope that the well-known pcfuhant 
of American lawyers for subjects with a Bavour of 
legal antiquity wiU give the publishers a market on 
the other side of the Atlantic. Mr. Hall, whose 
first edition was issued in 1830, was a writer of 
considerable power and method. Mr. Loveland's 
editing reflects the valuable qualities of the ' Essay ' 
itself. He has done his work without pretension, 
but in a solid and efiident manner. The 'Sum- 
mary of Contents ' gives an admirable epitome of 
the chief points disciLssed in the ' £ssay/ and 
indeed, in some twenty propositions, supplies a 
useful outline of the whole law. Recent cases are 
noted at the foot of each page with great care and 
accuracy, while an Appendix contains much valu- 
able matter; including Lord Hale's treatise De 
yure MariSt about which there has been so much 
controversy, and Serjeant Mcrcwether's learned 
argument on the rights in the river Thames. The 
book will, we think, take its place as the modem 



"The treatise, as originally published, wasoneof 
considerable value, and has ever since been quoted 
as a standard authority. But as time passed, and 
cases accumulated, its value diminished, as it was 
necessary to supplement it so largely by reference 
to cases since decided. A tempting opportunity 
was, therefore, offered to an intelligent editor to 
supply this defect in the work, and Mr. Loveland 
has seized it, and proved his capacity in a very 
mariced manner. As very good specimens of anno- 
tation, showing clear judgment in selection, we may 
refer to the subject of alluvion at page Z09, and the 
rights of fishery at page 5a At the latter {dace he 
begins his notes by stating under what exprecsions 
a 'several fishery' has been held to pass, pco- 
ceeding subsequently to the evidence which is 
sufficient to support a claim to ownership of a 
fishery. The important question under what cir- 
cumstances property can be acquired in the soil 
between high and low water mark is lucidly dis- 
cussed at page 77, whilst at page 81 we find a 
pregnant note on the property of a grantee of 
wreck in goods stranded within his liberty. 

"We think we can promise Mr. Loveland the 
reward for which alone he says he looks — that this 
edition of Hall's Essay will prove a most decided 
assistance to those engaged in cases relating to the 
foreshores of the country." — Law Times. 



authority on the subject."— ^ow Joumai. 

" Tlie entire book is masterly^ — Albany Law Journal. 

In one volume, 8vo., 1877, price I2J., cloth, 
A TREATISE ON THE LAW RELATING TO THE 

POLLUTION AND OBSTRUCTION OF WATER COURSES; 

Together with a Brief Summary of the Various Sources of Rivers Pollution. 

By CLEMENT HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRISTER-AT-LAW, 



" We can recommend Mr. Higgins* Manual fu 
the best guide wc possess." — tuUic Health, 

"County Court Judge;*, Sanitary Authorities, 
and Riparian Owners will find in Mr. Higgink' 
Treatise a valuable aid in obtaining a clear notion 
of the Law on the subject. The risumi of the 
expressed opinion of scientific men on the Standards 
of Purity, and the summary of the various sources 
of rivers pollution, will be found especially useful. 
Part II. of the work u devoted to a short but com- 
prehensive discussion of ' Riparian Rights and 
their Protection,' and an Appendix itets forth the 
jpruicipa/ Statxxioxy provisions relating to water- 

^ Che vesting of sewers, &c Mr. H\gg>n« 

'■'Vipliahed a work for which he wQl TcadUy 
uttod M having special fitneis. on accoont 



of his'practical acquaintance both with the' scientific 
and the legal aspects of his subject" — Law Maga- 
zine and Revieiv, 

" The volume is very carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the banks of rivers." — 
The Afini$tg youmal. 

** Mr. Higgins writes tersely and deariy, while 
his facts are so well arranged that it is a pleasuttt 
to refer to his book for information ; and altogether 
the work is one which will be found very useful 
by all interested in the subject to which it relates." 
^^Ef^ineer. 

*' A co m pact and convenient manual 
oa t!be vcVk^ecX 1^ ^\&«3a. \x vSaSwa.**- 
7oMrHal. 
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Now ready, in 8vo., Third Edition, 1877, price 2$s,, cloth. 



A TEEATISE 



ON 



THE LAW OF DAMAGES. 

COMPRISING 

THEIE. 3S£EASTJIl,E, 

THE 

MODE IN WHICH THEY ARE ASSESSED AND REVIEWED, 

THE 

PRACTICE OF GRANTING NEW TRIALS, 



AND 



THE LAW OF SET-OFF. 

THIRD EDITION. 

BY 

JOHN D. MAYNE, 

Of the Inner Temple, Barrister-at-Law ; 
AND 

LUMLEY SMITH, 

Of the Inner Temple, Barrister-at-Law. 



y ^/-^^N^X 



REVIEWS OF SECOND EDITION. 

" Few modem text-books have a higher authority than Mayne on Damages. 
Argument is seldom heard in the courts upon a question of the measure of 
damages without the work being referred to," — Solicitors* Journal, 

" The concluding chapter (c. 19) is very important, and we should like to 
make copious extracts from it. * It deals with the * powers of the court or judge 
in regard to damages.* We recommend it to the attention of our readers, as 
indeed we do the entire work, which is excellently executed, with an entire free- 
dom from verbosity, and a good index."— Z/iw Times. 

** Mr. Maync conferred a great boon on the profession by his labours, and for 
sixteen years his book has been regarded with high respect in Westminster j^ 
HalL"— Zaw Journal " 
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In 8vo., price 2s,, sewed, 

TABLE of the FOEEIGBT MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon-Caen, Professeur agr^g^ It la Facolte de Droit de Paris ; Professeor i 
PEcoIe libre des Sciences politiques. Translated by Napoleon Argles, 
Solicitor, Paris. 

In one volume, demy Svo., 1866, price lor. 6^., doth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION. AND DELIVERY. 

By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 

" We have no hesitation in saying, that we think 
Mr. Houston's book will be a very useful accession 
to the librarv of either the merchant or the lawyer." 
-Solicitorr Jourtwl. 

*' We havc« indeed, met with few works which so 



successfully surmount the difficulties in the way of 
diis arduous undertaking as the one before us : U» 
the language is well ch(»en, it is exhaustive of the 
law, and & systematised with great method."— 
American Law Review, 



In Svo., 1870^ price lor. 6^., doth, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS. 

In the Court of Queen's Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating THE Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 

duty was discharged, and nothinff could be moie 
natural than that the reporter uiould publish a 
separate report in book form. This has been done, 
and Mr. Finlason introduces the report by one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simply remaxktni: 
before doing so, that the charge to the jury hu 
been carefully revised by the X«ord Chief Justice.** 
—'Law Times, 



. " It will probably be a very long time before the 

{>rosecution of the Overend and Gurney directors is 
brgotten. It remains as an example, and a legal 
precedent of considerable value. It involved the 
immensely important question where innocent mis- 
representation ends, and where, fraudulent misrepre- 
sentation begins. 

*' All who perused the report of this case in the 
columns of the Times, must have observed the 
remarkable fulness and accuracy with which that 



i2mo., i866y price 10;. 6^., doth, 

A TREATISE ON THE GAME UW8 OF ENGUND & WALES: 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOl'LAND and IRELAND. By Gilmo&e 
Evans, of the Inner Temple, Barrister-at-Law. 



In royal 8vo., 1S67, price los, 6</., cloth, 

THE PRACTICE of EQUITY by WAY of REVIVOR & SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. 
By LOFTUS Leigh Pemberton, of the Chancery Registrar's Office. 

" Mr. Pemberton has, with great care, brought will probably be applied to future cases.**— ^JT^iU 
together and classified all these conflicting cases, citor^ journal, 
and hasy as far as may be, deduced principles which 



In 8vo., 1873, P^^ S-^'f cloth, 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Inaimbrancea and of other Rights in 
Property. By W. G. Robinson, M.A., Barrister-at-Law. 

"Mr, Itobinfon's book may be recommended Xo \ tioner with a useful supplement to 
Advanced student, and will funuihthe v^vid- \ cnmn^tte^wda:*— SoUoUr^ 7< 
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ELECTION L^AV. 

In crown 8vo., 1874, pi^ce 14^., doth, 
A MANUAL OF THE 

PMOTIOE OF PARLIAMENTAET ELECTIONS 

Throughout Great Britain and Ireland. 

COMPRISING 

THE DUTIES of RETURNING OFFICERS and their DEPUTIES, 
TOWN CLERKS, AGENTS, POLI^CLERKS, &(x, 

AND THE 
WITH 

AN APPENDIX OF STATX7TES AND AN INDEX. 

By henry JEFFREYS BUSHBY, Esq., 

One of ^e Metropolitan Police Magistrates, sometime Recorder of Colchester. 

FOURTH EDITION, 

Adapted to and embodying the recent changes in the Law, including the Ballot Acty the 
Instructions to Returning Officers in England and Scotland issued by the Home Office^ 
and the whole of the Statute Law reletting to the subject. 

Edited by HENRY HARDCASTLE, 

or THB INNBK TBMPLB, BARRISTBS-AT-LAW. 



" We kave just rtcdved at a verv oimortunQ . is known as one of die joiat editors of O^alley 
moment the new edition of this useful work. We | and Hanicastle's Election ReportSp has done his 
need only say that those who have to do with work welL . . . For practical purposes, as 



elections will nnd ' Bushby's Manual ' replete with 
information and trustworthy, and that Mr. Hard- 
cai^e has incorporated ail the recent changes of 
the \xw"—Law yournal. 

" As'&r as we can judge, Mr. Hardcastle, who 



a handy manual, we can recommend the work 
to returning officers, agents, and candidates ; and 
returning officers cannot do better than distribute 
this manual freely amongst their subordinates, if 
they wish them to understand their work." — S0li- 
citont youmal. 



A Companion Volume to the above, in crown Svo., 1874, price &r., cloth, 

THE LAW AND PEAOTIOE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Act, j868, the General Redes 
for the Trial of Election Petitions in England, Scotland, and Ireland, Forms of 
Petitions, &c. By Henry Hardcastle, of the Inner Temple, Barrister-at-Law. 

extremely useful, and he gives all the law and 
practice in a very small compass. In an Appendix 
u supplied the Act and the Rules. We can 
thoroughly recommend Mr. Hardcastle's book as a 



** Mr. Hardcastle gives us an original treatise 
with foot notes, and he has evidently taken very 
considerable pains to make his work a reliable 



?[iide. Beginning with the effect of the Election 
etitions Act, 1868, he takes his readers step by 
step through the new procedure. Hb mode of 
treating the subject of 'particulars' will be found 



concise manual on the law and practice of election 
petitions." — Lam Times, 



Now ready, Volume I., price 3(V.; Volume IL, price 24J. ; 
and Volume III., Part I., price 5^*. 

REPORTS OF THE DECISIONS 

OF THE 

JUDGES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PARLIAMBNTARY ELECTIONS ACT, 1868. 

«y EDWARD LOUGHLIN O'MALLEY AND HENRY HARDCASTLE. Jg 
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SOME RARE LAW BOOKS. 

[J^fim " The Albany Law Journal-T 

** Law books are not generally things of beauty. There is nothing particiilarly grati- 
fying to the esthetic department of the human organism in the conventional typography 
and sheep-skin. Some of our publishers give considerable attention to the mechanicu 
execution of their books, and deserve and receive a good degree of credit therefor. But, 
after all, their labours seldom please the eye. In most marked contrast to CTcn the rtrj 
best of our books, are a series of law books that have been recently isstied by Messrs. 
Stevens & Haynes, of London. They are reprints of some of the scarcest of the Old 
English Reports, and in their mechani^ execution would delight the heart of Aldus 
Manutius, lliuanus, or any other admirer of elegant editions. 'Die bUck letter type of 
the originals is faithfully reproduced, the curious old-style spring and interchange of 
letters nave been closely followed, while the rich antique calf covers are, no doubt, 
superior to anything that served to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes ^ive been enriched with notes added 
in MS. to some copy of the original by its learned owner generations ago. 

"This enterprise of Messrs. Stevens & Haynes is a matter of imiversal interest, 
and appeals to every lover of elegant books. The works which they have reproduced 
are those which were the scarcest, and for copies of whidi the most exorbitant prices 
were demanded. The following is a brief description of the matter of these volr-**'^ " 



BEIiIiEWE*8 CASES, T. BICHABP II. 



In 8vo., 1869^ price 3/. 3^., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect* ensembr hors les abrid^ents de Statham, Fitzherbert, et Brooke. Pet 
Richard Bellewe, de Lmcolas Inne. 1585. Reprinted from the Original 
Edition. 



" No public library in die worid, where English 
law finds a place, should be without a copy of this 
edition of Bellewe.*' — Canada Law Journal, 

" We have here a fat-simile edition of Bellewe, 
and it is really the motit beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect i^em of antique printing, and forms a most 
interesting monument of our eavly legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls : but is far 
superior to any of them, and is in this respect 



hif;hly creditable to the •pint and enterprise of 
pnvate publishers. The work is an unsoitant link 
in our legal history ; there are no year books of the 
reign of Kichard II.» and Bellewe supplied th« only 
substitute by carefully extracting and collecting aU 
the cases he could find, and he did it in the most 
convenient form— that of alphabetical arransement 
in the order of subjects, so tiiat the woric is n digest 
as well as a book of law reports. It is in fact n 
collection of cases of the rei^ of Richard II.. 
arranged according to their subjects in alphabetical 
order. It is, therefore, one of the most intelligiUe 
and intesesting legal memorials of the Middle 
Ages." — Law Times. 



CUNNINGHAM'S REPORTS. 

In 8vo., 1 87 1, price 3/. y.^ calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-LAW. 



"The instructive chapter which jnrecedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain/ gives the volume a 
degree of peculiar interest, independent of the value 
of many ot the reported cases, fhat chapter begins 

/with words whioi ought, for the information of 
every people, to be printed in letters of gold. They 
are as foUowt: 'Nothing conduces more to the 



peace and prosperity of every nation than good 
laws and the due execution of them.' The histoiy 
of the civil law is then rapidly traced. Next n 
history is given of English Reporters, beginains with 
the reporters of the Year Books from i £dw. III. 
to IS Hen. VIII.— beiiw near aoo years— and nftwh. 

wards to the time of the author.^ — ^- '- ' 

JemmoL 
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I^Mnur mUS SxsnnT g^ttM at Slrydntt of ^e exrlg M^orUrK. 



CHOYCB CASES IN CHA17CEB7. 



In 8vo., 1870, price 2/. 2/., calf antique, 

THE PRACTICE OF THE HIGH COURT OF OHABCERY. 

With the Nature of the several Offices belonging to that Court And the Reports of 
manj Cases wherein Releif hath been there had, and where denyed. 

"This volume, in paper, type, and binding (lilte " BeUewe's Cases *) is a facsimile of the antique edition. 
All who buy the one should buy the other. "^TaiuK/a Law y^urttal. 

In 8to., 1872, price 3/. 5/., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

In the Beigns of Queen Anne, and Kings George I. and 11. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. £yre*s MSS. by Mr. Justice Narrs, edited by Thomas 
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

" Law books never can die or remain long dead an old volume of Reports may be psoduced hf these 

io lonf as Stevens and Haynes are willing to con- modem publishers, whose good taste is only equalled 

tinue them or revive them when dead. Mt is cer- by their enterprise."— Comm^ Lttm y^urmu, 
tainly surprising to see with what facial accuracy 

BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo., 1873, price 4/. 4/., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 

Queen Mary, collected out of Brooke's Abridgment, and arranged under years, 

with a table, together with March's (John) Translation ^Brooke's New Cases 

in the time of Henry VIII., Edward VI., and Queen Marv, collected out of 

Brooke's Abridgment, and reduced alphabetically under their proper heads and 

titles, with a table of the principal matters. In one handsome vomme. Svo. 1S73. 

Stevens and Haynes have reprinted the two books 
in one volume, uniform with the prooeding volumes 
of the series of Eariy Reports.** Cmmmdm Lmm 
younuU. 



« 



Both the original and the translation having 
long been very scarce, and the misraging and other 
errors in Mardi's translation maJcing a new and 
corrected edition peculiarly desirable, Messrs. 



KELYNGE'S (W.) REPORTS. 

In 8yo., 1873, P'ic^ 4^- A^*t calf antique, 

Kelynge's {William) Reports of Cases in Chancery, the King's Bench, &c., horn the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Hiinl Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. 

In 8vo., 1873, price 4/. 4;., calf antique, 

KfiLYNG*s <Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to which are 
added, Three Modem Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, contaimng several additional Cases 
never before printed^ together with a T&KATisE UPON THE Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. '^^ whole carefully 
revised and edited by Richard Loveland Loveland, of the Inner Temple, 
Barrister-at-Law. 
" We look upon this vohiroe as one •f the most ; good service rendered by Messrs. Stevens & Haynes 



important and valuable of the unique reprints of 
Messrs. Stevens and Haynes. Little do we know 
of the mines of legal wealth that lie buried in the 
ok! law books. But a careful examination, either of 
die reports or of the treatise embodied in the volume 
BOW before us, will give the reader some Idea «f the 



to the profession. . . Should occasion arise, the 
Crown prosecutor as well as counsel for the prisoner 
will find in this volume a complete vmde mtcum of 
the law of high treason and proceedings in relation 
dMrfeto.**— C«mmAs Lmm ymtrmU, 



I 
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g^tihtni Kit! SistioT J^erM of Jftfyrfntt of t|f C^Ifi Hfiiortf nr. 

SIR BARTHOLOMEW SHOWlS^ GASES. 

In octavo, 1876, price 4/. 4/., best calf binding, 

SHOWEE'S CASES IN PAEUAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 

AND WRITS OF ERROR. 



FOURTH EDITION. 

« A99XTXOWA& CASBS «OT BXTKBKTO 



ossaik. 



RKVISBD AND BDITBD BY 



RICHARD LOVELAND LOVELAND, 

Of the Inner Temple, Barrister-at-Law ; Editor of "Kelyng's Ctown. Cases/' amd 
" Hall's Essay on the Rights of the Crown in the Seashore.** 

" Messrs. Stevens & Haynes, the successfnl publishers of the Reprints of Bcllewe, 
Cooke, Cunningham, Brookes* New Cases, Choice Cases in Chancery, William Kelynge 
and Kelyng's Crown Cases, determined to issue a new or fourth Edition of Shower's Cases 
in Parliament. 

"The vohime, although beautifully printed on old-fashioned paper, in old-fashioned 
t3rpe, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work. 

" These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

" Shower^s Cases are models for reporters, even in our day. The statements of the case, 
the arguments of counsel, and the opinions of the Judges, are all clearly and ably given. 

** This new edition with an old face of these valuable reports, under the able editorship 
of R. L. Loveland, Esq., should, in the language of the advertisement, ' be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.' " — Canada Law Journal, 



In 8vo., Third Edition, 1875, price 51., doth, 

THE 



MAERIED WOMEN'S PROPERTY ACT, 1870, 



AHD THI 



Married Women s Property Acty iS/o, 

Amendment A cty i8y4. 

ITS RELATIONS TO THB 

DOCTEINE OF SEPAEATE USE. 
Br J. E. GRIFFITH, B.A. Oxon» 

OF UNOCLN'S Iinf, BARBI8THa>AT-LAW. 



" Mr. Griffith's useful little book has reached a 
third edition, and, as will be seen from the title, 
now includes the Amending Act. Both Acts 
are well understo'xl and clearly interpreted by 
Mr. (^Ti!Si\\iy—Solicitori Journal, 

" Mr. Griffith, the editor of the present work (and 

he is also the editor of that excellent treatise, 

'SaeU'M PrindjAts of Equity*) has, by his introduo- 

doa and notes, given to the lawyer every necessary 

itaace in the iuterpreudon of these sUXuXea, 



which, from their somewhat revohitienary eharacter 
re<|uire to be cayefully studied in order that their 
relation to the principles of the status of married 
women at Common Law and in Equity niay be 
appreciated. All the cases decided under these 
Acts have been quoted and considered ; whQe ia 
the introduction there is a concise statement of die 
liability of the wife's separate estate to her geaend 
cngagemenis.''— /riM Zav TimtM, 
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THE 

AND 

QUARTERLY DIGEST OF ALL REPORTED GASES. 

Frioe TTTE SHTTiTiTNQS eaoh Number. 

No. CCXVIIL (No. I. of the New Quarterly Series.) November, 1 875. 

No. CCXIX. (4th Series No. II.) February, 1876. 

MB, — Tlkese two Numbirs are out of print. 

No. CCXX. (4th Series No. III.) For Mar, 1876. 
Contents : I. Applicability of the European Law of Nations to African Slave States. By Sir 
Traven Twiss, D.C.L.. Q.C. a. Studies that Help for the Bar. Part II. By Sir Edward Creasy. M.A. 
^. The Representative Peerage of Scotland and Ireland. By T. P. Taswell-Langmead, B.C.L. 4. 
The late Right Hon. Sir John Taylor Coleridge. By the Right Hon. Sir Laurence Peel. 5. Universi- 
ties and Legal Education. By Seymour F. Harris, B.CL. 6. Reviews of New Boodcs. 7. Quartbkly 
Digest op all RBPORTBn Cases. 

No. CCXX I. (4th Series No. IV.) For August, 1876. 
CoNTBNTs: X. Analytical Jurisprudence. By Mr. Justice Markby (Supreme Court, Calcutta). 
9. The Examination of Accused Pctmmis. By L. A. Goodeve, B.A., Barrister-at-Law, hate AMistant 
Sec. to Government, Bengal ^ 3. The New Science of Law. Part I. By A. P. Sprague, of the U.S.A. 
Kar. 4. Restraints on Vexatious Litigation- Bjr R> W. Taylor, LL.B., Barrister-at-Law. 5. Law in 
Portugal. 6. Select Foreign Cases. By the Foreign Editor. 7. Reviews oi New Books. 8. Quartbkly 
Digest op all Rkportild Cases, with Collective Table ot Cases and Index of Subjects. Title-page 
and Index to volume, &c. 

No. CCXXIL (4tli Series No. V.) For November, 1876. 
CoKTBNTt : s. On the Amendment of the Law. By Farrer Hersdiell, Q.C, M P. a. Studies diat 
Help for the Bar. Part III. Rhetoric. By Sir Edward Creasy, M.A. 3. The PubHc Worship 
Faalities Bill. By Chancellor Burton. 4. The Codification of the Law on Bills of Exchange in Europe and 
the U.S. A. By A. D. Jencken, Barribter-at-Law. k. The New Science of Law. Part II. By A. P. Sptague, 
of the U.S.^ Bar. 6. llie Public Right of Navigation. By G. Stegmann GIbb, LL.B. 7. Select 
Foreign Cases. By the Foreign Editor. 8. Reviews of New Books. 9. Quarterly Digest op all 
Repo.ctbd Cases, with Table of Cases and Index of Subjects. 

No. CCXXIII. (4th Series No. VI.) For February, 1877. 
Contents: x. llie Criminal Jursdiction of the Admiralty of England: the Case of the Fnmcoaia. 
By Sir Travers Twist, D.C.L , O.C. a. The late Mr. Justice Archibald. 3. Discovery under the 
Judicature Acts. By J. C El. Weigall, Solicitor. 4. Patent Law Amendment. By C. £. Brunskill 
Cooke. M.A., Barrister-at-Law. 5. The Public Right of Navigation. Part IL By G. Stegmann Gtbb, 
LL.B. 6. The Land System of Bosnia. 7. Select Cases: Scotland. By Hugh Barclay, LL.I). 8. 
Reviews of New Books. ^ Quarterly Digest op all Rkported Cases, with Table of Cases 
and Index of Subjects. Obituary of the Quarter, CaUs to the Bar, &c. 

No. CCXXIV. (4th Series No. VII.) For May, 1877. 
Contents : i. On the International Jurisdiaion of the Admiralty Court in Civil Matters. By Sir 
Travers Twiss, D.C.L., Q.C. a. Law and Fact. By Mr. Justice NIarkby (Supreme Court, Calcutta). 
3. The late Right Hon. James Whiteside, Lord Chief ^stice of the Queen's Bench, Ireland. 4. 
Curiosities of EnglUh Law.— No. I. Relief against Penalties and Forfeitures. By Robert Collier, M.A., 
Barrister-at-Law. 5. Select Foreign Cases (Copyright ; Bills of Exchange). 6. Reviews of New Books. 
7. Legal Obituary of the Quarter. 8. Quarterly Digest op all Rjiportbd Casbs, with Table of 
Cases and Index of Subjects. 

No. CCXXV. (4th Series No. VIII.) For August, 1877. 
Contents: x. Curiosities of English Law. No. II. Conditions in Restraint o ' Marriage. By Robert 
Collier, M.A., Barrister-at-Law. 9. The Requirements of the Univetsity of Oxford for the Teadiing of 
Law and History. 3. Cesser of Charterer's Liability. By Herbert W. Lush, Barrister «t-Law. 4. Law 
and Sovereignty. By G. Laurence Gomme, F.R.H.S. 5. A New Index to the Sutute Law. A Fresh 
Step towards a Code. 6. Select Cases: Scotland. By Hugh Barclay, LL.I)., Sheriff SubNtitute, Perth. 
7. Reviews of New Books. 8. Legal Obituary of the Quarter. 9. Quarterly Digest op all Reported 
Cases, with Table of Cases, Index of Subiects. Tkle Page to the Quarterly Digest, 1876-77. Title 
Page and Index to Vol. II. (Fourth Series.) 

No. CCXXVL (4th Series No. IX.) For November, 1877. 
Contents : x. The Duarine of Continu <us Voyage^, as applied to Contraband of War and Blockade. 
By Sir Travers Twiss, Q.C, D.C.L. a. On Jurisprudence and the Amendment of the Law. By the 
Hon. Lord Gifford (one of the Judges of the Court of Session). ^. Memoir of the late Lord Justice 
Mellish. By G. K. Rickards, Counsel to the Speaker. 4. Borough Extension. By I. H. Balfour Browne, 
B4rrister-at-Law, Registrar to the Railway Commission. 5. On the Obligation of Treaties. By Henry 
RicLird, M.P. 6. Select Ca.<ies : Scotland. By Hugh Barclay, LL.D., SheriHT-Substitute, Perth. 7. 
Judgment of the Court of Messina in the Rainford Appeal Case. 8. Legal Obituary of the Quarter. 
9. Reviews of New Books, xo. Quarterly Digest op all Reported Cases. Table of Cases. Index 
of Subjects. 

An Annual Subscription of los., paid in advance to the Publishers, will 
secure the receipt of the LAW MAGAZINE, free by post, within the 
United Kingdom, or for a4s. to the Colonies and Abroad. 
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THE INDIAN JUKIST. 



A LEGAL PUBLICATION 

For the Three Presidencies of India. 



ANNUAL SUBSCRIPTION. 

To The Indian Jurist (24 Nos.) £^ o o 

To Ditto Half- Yearly (12 Nos.) £1 o o 

To Ditto Quarterly (6 Nos.) £0 10 o 

Single Copy, Two Shillings and Sixpence. 

TTie above Rates include Postage to England. 



PART I. will be Published on the let of each Month. 
PART XL on the 15th of each Month. 

From Ist January, 1877. 

This Periodical of 80 Pages Monthly is the 

CHEAPEST PUBLICATION IN INDIA. 



Subscribers favouring the Agents in London with a " Leading Article " on any 
purely legal subject, will find the Honorarium liberal. 

Barristers, Solicitors, and Agents having Cases before the Privy Council^ ctnd 
Members of the Civil Service in Training in England for the 
Indian Service, will find these Journals invaluable. 

AGENTS. 

Messrs. TRACKER, VINING & CO Bombay. 

„ THACKER, SPINK & CO Calcutta. 

„ PEAKE, ALLEN & CO. Lucknow. 

„ JOHN & CO Allahabad. 
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DIC TIONARIES, ETC. 

In Four Volumes, 4to., price 7/., cloth, 

/f DICTIONARY OF THE ENGLISH LANGUAGE. 

FOUNDED ON THAT OF Dr. SAMUEL JOHNSON AS EDITED 

BY THE Rev. H. J. TODD, M.A. 
WITH NTTMERGUS 2MSNDATI0NS AND ADDITION& 

By K G. LATHAM, M.A., M.D., &c, 

LATB PSLLOW OP KING'S COLLBCK, CAMBRIDGB ; AUTHOR OP "THB BKCLISH LANGUAGB/' BTC. 

numerous and extensive, that it may be 

regarded virtually as a new book 

Dr. Latham's Dictionary deserves to be 
studied by every one interested in the 
language ; as a book of reference it is 
admirably fitted for general usefulness.'' — 
Edinburgh Revitw, 



" The special excellence of the present 
over all previous editions will be found in 



the etymological department" — John Bull, 
" Though nominally based on Johnson's 
Dictionary, so much of the original text is 
discarded as imperfect or erroneous, and 
the additions in every department are so 



In One Volume, 8vo., 1876, price 24/., cloth, 

A DICTIONARY OF THE ENGLISH LANGUAGE. 

ABRIDGED BY THE EDITOR FROM THAT OF Dr. JOHNSON 

AS EDITED BY R. G. LATHAM. 

From the EXAMINER Newspaper, September 2, 1876. 

" The siipetiority of Dr. Latham's large edition 
in four Tolames qH Todd's Jqhkson made it 
inevitable that it should be reproduced in a form 
calculated to increase the well-deserved popularity 
hitherto circumscribed by its costliness ana magni- 
tude. The very useful edition before us b rediKed 
by a moiety of bulk, and neatly got up as a single 
volume, which, notwithstanding the tree exdsion 
of illustrative extracts, reaches after all the portly 
dimensions of about t,6oo pages. Thus the com- 
pendium is rendered handy and comparatively 
cheap, while the essential features ci the integral 
work h^ve been preserved. ... As a reference on 
orthography the reduced edition will hold its own 
against all nvak. nearly all the separate words 
being retained. The excellence of the etymolo^cal 
department constitutes the special merit of thu as 
of the laraer dictionaxy. The prefixed Historical 
Skttch of the English Language contains mudi 
that is new, and u a very dear, instructive, and 
suggestive essay. The triple division of the dia- 
lects is discussed, and Aeir literary importance 
traced with precl»ion. Their Continental affinities 

are handled with much ingenuity The 

Dictionary itself will be found very useful as a tmi- 
versal glossary of modem Englbh, and as a book of 
general reference. Such a work is more needed 



than people are duposed to acknowledge. Very 
few, if any, couU read through a volume <» 
Froudb or Tbnnyson without encountering many 
terms quite strange to them, which are by no means 
invariably explamed by the context. For the 
thorough comprehension of Milton, Bacon, or 
Shakkspkarb, constant use of a dictionary is 
requisite. The efforts of lexicography to supconede 
special glossaries must be only partially successful, 
but after apfdying a severe test to Dr. Latham's 
abridgment we can assert that as to completeness it 
comes up to a high standard. . • . The Question for 
the cntac of such a woric is not whether he can find 
blemishes, but whether they^ are so thickly strewn 
as to seriously detract from its value. We can only 
say that Dr. Latham's abridgment might be in 
practical use for years without a distinct error being 
discovered, and that most of his shortcomings are 
common^ to all his rivals, whom he dbtances in 
several important particulars. In spite of sundry 
misprints, the sad mechanic exercise of reduction 
and revision has brought credit to the industry of 
the Editor and the enterprise of the proprietOTs. 
We must not fail to recollect that, notwithstanding 
recent corrections and additions, the chief part of 
the volume reproduces the originsd work of Samubl 
Johnson." 



l 



In 8vo., 1876, price 2ix., doth, 

LATIN MAXIMS AND PHRASES. 

COLLECTED FROM THE INSTITUTIONAL WRITERS OF THE LAW OF 

SCOTLAND AND OTHER SOURCES. 

WITH TRANSLATIONS AND ILLUSTRATIONS. 

By JOHN TRAYNER, Advocate. 

SECOND EDITION. 

A NEW LAW DICTIONARY. 

Bv ARCHIBALD B^QW^. 

VSe* entet i>og,« ^^ 
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In i2mo. (nearly 400 pages), price 2s., cloth, 

A CATALOGUE OF LAW BOOKS. 

Including all the Reports in the various Courts of England, Scotland, and Irefand ; w 
ft Supplement to January, 1876: By Henry G. Stevens and RoBurr 
Haynes, Law Publishers and Booksellers ; Exporters of Law and Miscellanei 
Literature ; Foreign and Colonial Literary Agents, &c &c 

In small 4to., price zr., cloth, beautifully printed, with a large mai^g^, for the 

special use of Librarians, 

A CATALOGUE OF THE REPORTt 

IN THE VARIOUS COURTS OF THE 

UHIJED KINGDOM of GREAT BRITAIN &mf IRELAND^ 

Etc., Etc. 
ARRANGED BOTH IN ALPHABETICAL and CHRONOLOGICAL ORDE 

By STEVENS & HAYNES, 

Law Publishers, 



In royal 8V0., 1872, price 2&r., doth, 
AN INDEX TO 

TEN THOUSAND PRECEDENTS IN CONVEY A A/G/Ni 

AND TO 

COMMON AND COMMERCIAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; togett 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedi 
of Duties ; the Regulations relative to, and the Stamp Duties payable on, Probat 
of Wills, Letters of Administration, Legacies, and Successions. By Walti 
Arthur Copinger, of the Middle Temple, Barrister-at-Law, Author of "T] 
Law of Copyright in Works of Literature and Art." 

" We cannot close this review of Mr. Copinger*s successfully elaborated the work designed by oa 

publication better than with the apt quotation with bining a perspicuous order of arransement witl 

which he inaugurates it: 'Knowledge is of two most exhaustive table of contents, and most copio 

kinds ; wc know a subject ourselves, or we know references to precedents. The Index is amu^ 

where we can find information upon it.' in alphabetical order, with subdivisions of an aniu 

" Mr. Copinger has not only designed an Index tical nature, the latter being made throughout so 

which cannot fail to be of practical use, but has servient to the former.'* — Law yottrnai. 



In 8vo., 1 87 1, price $s.f cloth, 

THE LAW OF NEGLIGENCE, 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and Americ 
By Robert Campbkll, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combinin 
the point of view of the practitioner — noting the latest phase of judicial opinion 
with the attempt to digest and harmonize the law, so that (if posnble) new decisior 
may seem to illustrate old and familiar principles, or that the extent and directio 
of the change introduced by each decision may be correctly estimated. 



" I would also refer to some ingenious remarks 
M to the misapplication of the term ''grvts neg^ 
licence* which are to be found in a ytry good book 
-Campbell's Law of Negligence." — Mr, Jutticg 
WaUs in the cait ^ '^OffinMm t. lVkit» Lion 



is about to devote his attention to other subject 
which, from the success of his first attempt, w 
shall expect to see him eluckiate considerably. I 
however, he should ever find time to expand thi 
tract on the Law of Negligence into a complet 



// 
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M senes ofpnctiad Law Tracti, that Mr. Cam^U 
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NaiQ Ready y Second EdUuni in one volume of loco pages^ royal 8v^., 

price 5ar., clothe 

ON 

JUDGMENTS AND ORDERS. 

BEING 

A TREATISE UPON THE JUDGMENTS, DECREES 

AND ORDERS 

OF THE COURT OF APPEAL AND HIGH COURT OF JUSTICE, 

Chiefly in reference to Actions assigned to the Chancery Division. 

WITH COMPLETE FORMS OF ORDERS. 

gbeconli gEttition, consfterablg enlargett^ 
By LOFTUS LEIGH PEMBERTON, 

One of the Registrars of the Supreme Court of Judicature ; 
Author of ** The Practice in Equity by way of Revivor and Supplements^ 



REVIEWS OF THE FIRST EDITION. 

"This is a work with an unpretending title, which in reality contains much more than would naturally 
be inferred from its title page. . . . The work before us contains, not only a copious and well-selected 
assortment of precedents, taken in every instance from orders actually made (and with proper references 
to the reports in all instances of rei>orted cases}, but also a series of notes, in which the result of the 
leading cases is succinctly given in a highly-convenient, though comewhat fragmentary, form; by the 
light of which the practitioner will^ in all orainary cases, be easily able to adapt the opposite precedent 
to the general circumstances of his own case. We consider the book one of great merit and utility, and 
we confidently recommend it to the consideration of the Profession/'— ^tf/<ir»^<^ youmal, 

" This volume, Mr. Pemberton tells us, is the result of labour commenced so long ago as 1869. It has 
had the benefit, therefore^ of patient care, and patience and care having been backed up by extendve 
knowledge and keen discrimination, a work has oeen produced which, whilst it u not likely to bring its 
author any high reward, must permanently record his name in legal literature, and prove to the Profession 
and the Bench a very decided acauisition. 

" Mr.'Pemberton has digested the cases without expressing any opinion as to their soundness or applica- 
bility—not giving head note«, as too many text writers are fond of doing, without taking the trouble to 
consider whether the 'reporter has correctly epitomised the case, but stating in a few words the effect of 
each decision, lliis makes the work a compendium of case law on the various subjects comprehended in 
it. How comprehensive it is we find it impossible accurately to represent to our readers without setting 
out the table of contents. We have look^ through it more than once ; we have carefully examined the 
citations, and we have formed the very highest opinion of the plan of the work and its execution, 
and we feel that Mr. Pemberton has placed the entire profession under a lasting obligation.'* — Law Times, 

** A somewhat hasty investigation of the book has disdosed evidence of the conscientious labour, regajtl 
for accuracy, comprehensiveness, and practical aim of the Author. At this transitional period, Mr. 
Pemberton's work must prove of great vadue to the Practitioner in both branches of the Profession, 
harmoniously combining, as it does, those portbns of the Old Procedure in Chancery [left unaffected by 
the Judicature Acts and Rules, with that large portion of the New Procedure which the Acts and Rules 
have, without ambigiiity, demonstrated."— /^<nv Magaatvu and Revirw. 

" The operation of the Judicature Acts, with the new rules and orders, not only made an opportunity for, 
but even necessitated, a new publication of forms of judgments and orders. We may safely say that Mr. 
Loftus Leigh Pemberton's work, in our opinion, shomd take its rank among the most valuable publications 
that have been issued of late. 

" Mr. Pemberton's position as one of the registrars of the Supreme Court of ^ Judicature would of itself 
be a gxiarantee of the genuineness and correctness of his precedents. The title indicates that his work 
contains forms of iudgments and orders of the Court of Appeal and High Court of Justice, though we 
must explain that these are chiefly in reference to actions assigned to the Chancery Division. But the 
scope ot the book goes far deeper and wider than its title would intimate ; the forms, indeed, are very 
numerous and comprehensive, all such as are likely to be used in the ordinary practice of the Chancery 
Division being embodied ; but beyond^these, and subjoined thereto, the rules and orders with explanatory 
notes, and the supplementary treatises on the practice, backed up, in all cases where authorities are needed, 
by citation of such authorities, compose in themselves a woric of paramount importance and of universal 
utility. A very superficial perusal will satisfy the practitioner that not only all such matters of practice as 
he could reasonably have expected to be embraced in a book of this kind are comprised therein, but also 
that nothing which ought to have found place therein is omitted. The ordinary forms of judgments and 
orders, the nucleus of the book, have in most cases been settled and a p prov e d by the judges ; still thera. vk 
plenty of original matter in this book, and the industry dbplayed and the aisvQ\nkX.^l>KC«v«\c&<^^ Vc^»k&^ \ 
embodied are worthy of the highest encomium. Mr. Herbfect 3ai6uwn^ <A «£» OMM««t^'«*»S'^x« ^ ^^^v 
deserves a ftw words of commendation for an adm\rab\e Vxvd*x to ^'ft ^otV— «. Uaxsa* ^ HSi» ^^sx«»^ 
importance."— .Law youmal. 
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In one volume, 8vo., 1877, price i6.f., cloth, 

A CONCISE TEEATISE ON THE STATUTE LAW 

OF THE 

LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 

and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OF THE INNF.R TEMPLE, BARRISTER-AT-LAW. 

" In this work Mr. Banning has jgrapplcd with one of the most perplexing branches of our statute law. 
The law, as laid down by the judicial decisions on the various Statutes of Limitations, is given in thirty 
three short chapters under as many headings, and each chapter treats of a sub-division of one of the mavi 
branches of the subject ; thus we have ten chapters devoted to real property. This arransement entails 1 
certain amount of repetition, but is not without its advantages, as the subject of each chapter is tolcialily 
exhaustively treated of within the limits of a few paoes. We think that in this respect the author fau 
exercised a wise discretion. So far as we have tested the cases cited, the effect of the numerous dcdsiow 
appears to be .iccurately given— indeed, the author has, as. we are informed in the preface, ' so far as is 
consistent with due brevity, employed tlie ipsissima verba of the tribunal ;' and the cases are brought dbwa 

to a very recent date The substance of the book is satisfactory ; and we nuty commend it 

both to students and practitioners."— 5'tf/ftrx/tfrf' Journal, 

" Mr. Banning's^' Concise Treatise' justifies its title. He brings into a convenient compass a geoenl 
view of the law as to the limitation of actions as it exbts under numerous statutes, and a digest of the 
principal reported cases relating to the subject which have arisen in the English and American ooucts."— > 
Saturday Review. 

"Mr. Banning has adhered to the plan ofprinting the Acts in an aopendix, and making his book a 
running treatise on the case-law thereon. Tne cases have evidently been investigated with care and 
digested with clearness and intellectuality." — La w youmai. 

In 8vo., 1876, price 8x., cloth, 

THE TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln's Inn, Barrister-at-Law. 

" The last of the works on this subject, that by Mr. Daniel, appears to have been very carefully doM. 
Mr. Daniel's book is a satisfactory and useful guide."— ZA/ Engtnetr. 

" This treatise contains within moderate compass, the whole of the law, as^ far as practically required, 
on the subject of trade marks. The publication is opportune, the subject being one which must nearly 
concern a considerable portion of the public, and it may be recommended to all who rdesire to take 
advantage of the protection afforded by registration under the new le.i{islatiun. It is practical^ and seems 
to be complete in every respect. The volume is well printed and ne atly got up."— Z,<yw Titmet. 

In 8vo., 1876, price 2j., sewed, 

an essay ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Embracing more particularly an Enunciation and Analysis of the Principles of Lctw as 

applicable to Criminals of the Highest Degree of Guilt, 

By WALTER ARTHUR COPINGER, 

OF THE Middle Temple, Esq., Barrister- at-Law ; 

Author of " The Law of Copyright in Works of Literature and Art,*' " Index to 
Precedents in Conveyancing," ** On the Custody and Production of Title Deeds." 
" We can recommend Mr. Copinger's book as containing the fullest collection we have seen of facts and 
quotations from eminent jurists, statistics, and general mformation bearing on the subject of cafntal 
punishmen t.** — Manch ester Courier. 

In one volume, 8vo., 1877, price 15^., cloth, 

A TREATISE ON THE 

LAW OF EEVIEW IN CRIMINAL OASES. 

WITH A COMMENTARY 

ON THE SUMMARY PROCEDURE ACT, 1864, AND THE SUMMARY 
PROSECUTIONS APPEALS (SCOTLAND) ACT, 1875. 

WITH AN AP PENDI X 
OONTAHTINO' THB statutes ; WITH NOTES KSiD OASES. 

By The Hon. HENRY J. MONCREIFF, 

A.DVOCA.TE. 
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In 8vo., 1877, price 6s,, cloth, 

THE PARTITION ACTS, 1868 AND 1876. 

A MANUAL. OF THE 

LAW OF PAETITION AND OF SALE IN LIEU OF PAETITION. 

IVM iJie Decided Cases y and an Appendix containing Decrees and Orders, 

By W. GREGORY WALKER, 

OF LINCOX^'S INN, BARKISTER-AT-LAW, D.A. AND LATE SCHOLAR OF SXETBR COLLBGB, OXFORD. 

and of sale in lieu of partition., and with the decided 
cases and an appendix containing decrees and 
orders. There are so many actions under the Par- 
tition Acts, that there is little doubt this small 
volume, containing as it does not merely references 
to all the reported cases, but the pith of the deci- 
sions extracted therefrom, will prove exceedingly 
useful. The appendix of decrees and orders, taken 
from the registrar's books kept in the Report Office, 
will be of great service to solicitors and counsel in 
settling minutes. Several of the judgments quoted 
will also help to keep those who have the conduct 
of partition suits in the right road." — Law Joumal. 



"This is a very painstaking and praiseworthy 
little treatise. That such a work has now been 
published, needs, in fact, only to be announced ; 
for^ meeting as it does an undoubted requirement, 
it IS sure to secure a place in the librarjr of every 

equity practitioner Wc are gratified to be 

able to add our assurance that the practitioner will 
find that his confidence has not been misplaced, and 
that Mr. Walker's manual, compact and inexpeu- 
sive as it is, is equally exhaustive and valuable." — 
Irish I^w Times. 

'* This handy-book contains the above-mentioned 
Partition Acts, with a manual of the law of partition. 



In 8vo., 1875, pnce lis., cloth, 

A TREATISE on the UW and PRACTICE RELATING to INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

0/ Lincoln's Inn, Esg., Barrister-at-Law^ and Fellow o/Ckrisfs College, Cambridge. 



" Mr. Simpson's book comprises the whole of the 
law relating to infants, both as regards their per* 
sons and their property, and we have not observed 
any very important omissions, llie author has 
evidently expended much trouble and care.upon 
his work, and has brought together, in a concise 
and convenient form, the bw upon the subject down 
to the present taac^'-Solicitors* yournal. 

*' Its law is unimpeachable. We have detected 
no errors, and whilst the work might have been 
done more scientifically, it b, beyond all question, 
a compendium of sound legal principles.^'— Xaw 
Times. 

** Mr. Simpson has arranged the whole of the Law 
relating to Infants with much fulness of detail, and 
yet in comparatively little space. The^ result is 
due mainly to the businesslike; condensation of his 
style. Fmness, however, has by no means been 
sacrificed to brevity, and, so far as we have been 



able to test it, the work omits no point of an}' im- 
portance, from the earliest cases to the last. In 
the essential qualities of clearness, completeness, 
and orderly arrangement it leaves nothing to be 
desired. 

^ *' Lawyers in doubt on any point of law or prac- 
tice will nn>i the information they require, if it can 
be^ found at all, in Mr. Simpson's book, and a 
writer of whom this can be said m.iy congratulate 
himself on having achieved a considerable success." 
— Law Magaxvu, February, 1876. 

" The reputation of ' Simpson on Infants ' is 
now too perfectly established to need any enco- 
miums on our part ; and we can only say that, as 
the result of our own experience, wc havemvariably 
found this work an exhaustive and trustworthy 
repertory of information ou every question con- 
nected with the law and practice relating to its 
subject." — Irish Law Times , July 7, 1877. 



In 8vo., 1875, price dr., doth, 

THE LAW CONCERNING THE 

REGISTRATION OF BIRTHS AND DEATHS 

IN ENGLAND AND WALES, AND AT SEA. 

Being the whole Statute Law upon the subject ; together with a list of Registration Fees 
and Charges. Edited with Copious Explanatory Notes and References, and an 
Elaborate Index. By Arthur John Flaxman, of the Middle Temple, 
Barrister-at-Law. 



" Mr. Flaxmatis unpreientioits but admi- 
rable little book makes the duties of all parties 
under the Act abundantly clear. . , , Lawyers 
will find the book not only handy ^ but also instruc- 
tive and suggestive. To registrars f and all persons 
engaged in the execution o/tke law, the bods will 
be invaluabU. The index occupies thirty-five pages, 
and is so full that information on a minute pomt can 
be obtained without trouble. It is an index that 
must have cost the author much thought and time. 
The statements of what is to be done, who may do 
it, and zvhat must not be done, are so clear thai it 
it well nigh impossible for any one who consult* 
thi bo0k to err. Those who use ' Flazman's Regia- 



tration of Births and Deaths * will admit that our 
laudatoiy criticism is thoroughly merited."— Zaw 
yournat. 

"Mr. Arthur John Flaxman, barrister-at-law, of 
the Middle Temple, has published a small work on 
' The Law Concerning the Roristration of Births 
and Deaths in Engird and Wales, and at Sea.' 
Mn Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remarkable feature is the index, which fills no less 
than 45 out of a total of zis pages, llie index 
alone would be extremely useful, and is wordi the 
money asked for the work."— Z>«w Times, 



44 STXVEKS * HAYHXS, BELL TABD, TEMPLE BAB. 



THE LAW :OF EXTBADITIOIT. 

Second Edition, in 8vo., 1874, price iSs,, cloth, 

A TREATISE UPON 

THE LAW OF EXTRADITION. 

WITH THE 

CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND 

THE OASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, BARRISTER-AT-LAW, AND LATB TANCRED STUDENT. 

** Mr, Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review. 

** The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extradition, is likely to sustain that reputation. .... 
There are other points we had marked for comment, but we must content ouiselves with 
heartily commending this new edition to the attention of the profession. It is seldom ve 
come across a book possessing so much interest to the general reader and at the m"*^ 
time furnishing so useful a guide to the lawyer." — Solicitors^ Journal, 

'*The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clarke. Lawyexs ' 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
careful perusal of ' Clarke upon Extradition.' This may be called a warm commenda- 
tion, but those who have read the book will not say it is immerited. We have so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, I 
which contains the extradition conventions of this country since 1843, we have eight 
chapters. The first is * Upon the Duty of Extradition ; ' the second on the * Early 
Treaties and Cases ; * the others on the law in the United States, Canada, England, and 
France, and the practice in those countries." — Law Journal, 

** One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is * Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United States, in \ 
Canada, in England, in France, &c., with an Appendix containing the Conventions j 
existing between England and Foreign Nations, and the Cases decided thereon. . . . . ' 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — Albany Zmw 
Jottrnal. 

The Times of September 7, 1874, in a long article upon ** Extradition Treaties," 
makes considerable use of this work, and writes of it as **^/r. Clarke s useful fVcrk 
on Extradition^ 

In 8vo., 1876, price &r., cloth, 

THE PRACTICE AND PROCEDURE IN APPEALS 
FROM. INDIA TO THE PRIVY COUNCIL. 

By E. B. MICHELL and R. B. MICHELL, Barristers-ai-Law. 

"A useful manual arraneing the «racl\ce m cowtsAtt* otA«t,«fA ^nVxc^^^ T>a\«&\i!L^txt«9&\A..,,^,^gj^ 
Courts. Jc win be a decided acquUiUon to tho«« cn^geAm AroeaX^^TOgiXtA^a.^^— L«w Tww, ^ N^ 
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PRACTICE OF CONVETANCINa. , 

I 

In One Volume, 8vo., 1875, P"ce 14/., cloth, 

TffEfR CUSTODY, INSPECTION, AND PRODUCTION, 

SLt EatD, in (Equity anti in ^attzvfi of Contjepancfttg, 

INCLUDING COVENANTS FOR THE PRODUCTION OF DEEDS AND 

ATTESTED COPIES ; 

PVi/A an Appendix of Precedents, the Vendor and Purchaser Act, 1874, 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; 

Author of " The Law of Copyright *' and ** Index to Precedents in Conveyancing.'* 



" There is no subject on which a practical knowledge is more 
required titan that of title deeds ; and this volume supplies a want. 
Mr, Copinger lias, in his well-written cliapters, entered most fully 
and thoroughly into the special subject matter of his work, and has 
accordingly prodmed a book worthy of being used by every careful 
conveyancer wlio knows the importance of studying all questions of 
title:*— Iky, Law. 

" In dealing with ' documentary evidence at law and in equity and in matters of con- 
veyancing, including covenants for the production of deeds and attested copies,* Mr. 
Copinger has shown discrimination, for it is a branch of the general subject of evidence 
which is very susceptible of independent treatment. We are glad, therefore, to be able 
to approve both of the design and the manner in which it has been executed. 

"The work opens wi3i a chapter on the custody of title deeds (i) generally, 
(2) between trustees and ccsiuis (pie trusty (3) between mortgagee and mortgagor, and 
(4) miscellaneous. Chapters II. and III. treat of the production of title deeds at law and 
in equity. In Chapter IV. the author considers the custody and production of title deeds 
on a sale, (i) as relates more particularly to the vendor, and (2) as relates more par- 
ticularly to the purchaser. Chapter V. treats of the non-production of title deeds ; 
Chapter VI. of the purchaser's right to the title deeds ; Chapter VII. of attested copies ; 
whilst Chapter VIII., which will prove very useful to conveyancers, deals with covenants 
for the production of deeds. There is an elaborate appendix containing precedents. 

"The literary execution of the work is good enough to invite quotation, but the 
volume is not large, and we content ourselves with recommending it to the profession." — 
LoTiO Tintcs, 

** A really good treatise on this subject must be essential to the lawyer ; and this is 
what we have here. Mr. Copinger has supplied a much-felt want by the compilation of 
this volume. We have not space to go into the details of the boiok ; it appears well 
arranged, clearly written, and fully elaborated. With these few remarks we recommend 
this volume to our readers. It may be remarked that there is an appendix added, 
showing the nature of the evidence required in verification of abstracts, a list of the 
searches and inquiries which should be made on a purchase, and concluding with a 
selection of precedents of covenants for production of deeds." — Lvto Journal, 

In 8yo., 1875, price 9j., cloth, 

And other forms relating to Land in Ireland-, VvXVi wl TjiXxo^^MiCvaii «A^^nrs. 
/ Tiy John Henry Edge, "BamiXct-^X-l-aw, 
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/// One thick Volume^ 87'^., 1874, of nearly One Thousand Pages^ 

price 42^., strongly bound in Clothy 

A MAaiSTEEIAL & POLICE GUIDE; 

%t\XiSi t\t Statute HatD, 

INCLUDING THE SESSION OF 1874, 

WITH NOTES AND BEFERENCES TO THE DECrDSI> CASES, 

RELATING TO THK 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With an Introduction showing the General Procedure before Magistratet 

both in Indictable and Summary Matters. 
By HENRY C GREENWOOD, 

Stiptndiary Magistrate /or the District of the Stoy/fordskire Potteries; 

AND 

TEMPLE C. MARTIN, 

0/ the Southwark Police Court. 



NOTICES OF THE WORK. 

' ' For the form of the work wc have nothing but commendation. We may say we haiv 
here our ideal law book. It may be said to omit nothing which it ought to contain."— 
Law Times, 

*' This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellenty and is weU 
carried out.** — Solicitor^ Journal, 

*' As to the care with which the work has been executed, a somewhat minute exami' 
nation of three or four of the divisions enables us to speak on the whole favouraUy."— 
Solicitor^ Journal. 

** Great pains have evidently been taken in every part of the work to ensure correct- 
ness ; and this quality, together with that of its great comprehensiveness, can scared; 
fail to render this guide to procedure before magisterial and police authorities eminently 
acceptable to the many classes of persons to whom full and accurate information on the 
subject it deals with is often of the utmost importance." — Morning Post. 

** The Magisterial and Police Guide^ by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its conciseness, and, so far as we have been able to test it, 
in completeness and accuracy. // ought to he in the hands of all who^ as magistrates or 
otJunuise^ have authority in matters of policed — Daily Ncius. 

** Both to justices and practitioners desirous of obtaining a book of reference giving 
the present practice of the courts, this book will be foimd of great service — ^nay, almost 
invaluable." — Liverpool Mercury. 

** Mr. Greenwood, stipendiary magistrate in the Staffordshire Potteries district, and 
Mr. Martin, of the Southwark Police Court, have produced a pordy magisterial hand- 
book applicable to the whole of England. It contains all tb.e statute law relating to the 
procedure, jurisdiction, and duties of magistrates and police authorities, with notes and 
references to recent decisions, and appears to be put together, as might be expected 
from the professional experience of the authors, in a thorough and business-like manner." 
— Saturday Pei'itriif. 

" This work is eminently practical, and supplies a real want. It plainly 
and concisely states the law on all points upon which Magistrates are called 
upon to adjudicate^ systematically arranged, so as to be easy of reference. It 
ought to find a place on every Justice^ s table, and we cannot but think that its 
usefulness will speedily ensure for it cts large a sale as its merits tfescrvej* 
— Midland Counties Herald. 

** The exceedingly arduous task of collecting together all the enactments on the subject 

has been ably and efficiently performed, and the arrangement is so methodical and precise 

that one is able to lay a finger on a Section of an Act almost in a moment. It is won- 

dcriu] what a mass of information is comprised in so comparatively small a space. We 

have much pleasure in rccommcud'm^ \\\c voVxme \vA ow\>j Vo o>a.t -^tofcssional but also to 

our gencTBl readers ; nothing can "be moie useWV Xo \^vt ^\i«\:\c VJcvra^ «ci «sns(VKni\axv^j^^«i^ 

'-? outlines of magisterial juris^cUon and^iotg^aai^^^— ShtjGfi^ld Post, 
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MINING LAWS OF THE UNITED STATES. 



In 8vo., 1877, price 7j. 6d,^ cloth, 



Titles to Mines in the United States, 



WITH THE 



Statutes and Beferences to the Decisions of the Courts 

relating thereto. 

By W. a. HARRIS, B.A., Oxon., 

Of Lincoln's Inn, Barrister-at-Law, and of the American Bar. 



" We have merely sketched the contents of this 
interesting volume, and though the author apolo- 
eises in the preface for its incompleteness, vre are 
bound to admit that we cannot suggest any point 
oa which information on this subject coiild be 
desired that it has been withheld. Mr. Harris msiy 
be aredited with having done his^ best to simplify 
the American mining laws, and in so doing has 
earned the thanks of all persons interested in the 
subject."— in«*r Mintn^ IVorld. 

*' It is carefully and thoroughly written^ through- 
out, and the information given, whilst it is brief 
and free from tcdmicalities, will prove ample for 
the professional man who may be called upon to 
transact legal business connected with American 
mines, and will be found useful and interesting to 
the general reader." — The Mining^ Journal. 

*' The author is an English barrister, who is also 



a member of the American Bar, and he has had 
muc^ experience in American and Anglo-American 
Mining Law. 

** He has now collated such of the mining laws 
of the United States as are likely to be of miport- 
anceto English mining adventturers who invest in 
American mines. 

"The information is very comprehensive, and 
seems to embrace all things pertinent to the subject. 
The case of the " Emma" Mine^ has drawn much 
attention to the American mining law, and Mr. 
Harris' work will be found an exceUent exponent." 
— London Iron Trade Exchange. 

"This is a most valuable work— indeed, we 
might say indispensable — for legal gentlemen and 
investors in American land and mineral property, 
and the author is well qualified to give the informa- 
tion and advice needed." — The Cillteiy Guardian. 



In the Press, in One Vol., 8yo., 



A COMPENDIUM of ROMAN LA W, 

FOUNDED ON THE INSTITUTES OF JUSTINIAN: 



TOGETHER WITH 



EXAMINATION QUESTIONS 

SET IN THE UNIVERSITY AND BAR EXAMINATIONS 

(WITH SOLUTIONS), 

And Definitions of Leading Terms in the Words of the 

Principal Authorities. 

By GORDON CAMPBELL, 

Of the Inner Temple, late Scholar of Exeter College, Oxford ; M.A. Oxford and 
Cambridge ; Author of " An Analysis of Austin's Jurisprudence on the 
Philosophy of Positive Law." 
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SECOND EDITION. 



Just ready, in one thick volume, Svo., price 30r.| cloth, 

THE 

SUPREME COURT OF JUDICATURE Al 

1873, 1875, & 1877: 

THE APPELLATE JURISDICTION ACT, 187 



AND 



THE RULES, ORDERS, AND COSTS THEREUNDER: 

EDITED WITH PRACTICAL NOTES, REFERENCES, AND 

COPIOUS ANALYTICAL INDEX. 

EMBODYING ALL THE REPORTED CASES TO MICHAELMAS SIHINGS. 

AND A TIME TABLE. 



BY 



WILLIAM DOWNES GRIFFITH, 

Of the Inner Temple, Barrister-at-Law and a Judge of County Courts 

Author of " Griffith's Bankruptcy,*' &c. 

AND 

RICHARD LOVELAND LOVELAND, 

Of the Inner Temple, Barrister-at-Law ; Editor of " Kelyng's Crown C 
and " Hall's Essay on the Rights of the Crown in the Seashore," &c. 



BeviewB of First Edition of Mr. W. Downes Grifath's Edition of tb 

Judicature Acts. 



(( 



Mr. Griffith's notes on the rules arc very volumi- 
nous. There is in these elaborate notes much 
matter of gceaX value and interest. The author 
carefully points out in what respect any given 
nHe follows the old practice, or introduces any 
new elements. Tift/ index is remarkablt Jor its 
unparalleled 'copiousiusSf and too viuch applause 
cannot be best owed on Mr. Griffith for his industry 
in this respect" — Law youmal. 



** Mr. Griffith has completely maiter 
scope of the Acts. His anticipations of point 
to arise in practice cannot fail to be of grea 
to the practising lawyer." — Law Ma^azim, 

" Mr. Griffith works out the practice vcr 
fully.*' — Saturday Review, 

" We heartily congratulate Mr. Griffith u] 
production of a very intelligent and ably ea 
edition of the Acts and Orders."— Zaw Time, 



" Mr. Griffith's work, designed as a text-hook for the purposes of practice, com 
every essential that could render such a work simply invaluable. 

** As the result of our examination of the entire work, we can draw but one concl 
It is a work which not only may be consulted with advantage in conjunction with 
treatises, but which is entitled by its own solid merits to a position of recof 
superiority in the library of every practising lawyer." — /risk Law Times, 
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